Employment &
Labour Law 2021
A practical cross-border insight into employment and labour law

11th Edition
Featuring contributions from:
A. Lopes Muniz Advogados Associados

Etude Jackye Elombo

ABNR Counsellors at Law

Fasken

ACG International

GERLACH | Littler

Alburhan Law Firm

Hassan Radhi & Associates

Bae, Kim & Lee LLC

Hogan Lovells

Becker & Poliakoff

Homburger

Brulc, Gaberščik & Partners, Law Firm, Ltd.

Immigration Solutions Lawyers

Buterin & Posavec Law Firm, Ltd

International Organisation of Employers

Carnelutti Law Firm

Khaitan & Co

Drew & Napier LLC

Latournerie Wolfrom Avocats

EmpLaw Advokater AB

Lehman, Lee & Xu

Eric Silwamba Jalasi and Linyama Legal
Practitioners

Lund Elmer Sandager Law Firm
McCann FitzGerald

michels.pmks Rechtsanwälte
Partnerschaft mbB
MJM Limited
Monereo Meyer Abogados
Mori Hamada & Matsumoto
ONV LAW
Porzio Ríos García
Rátkai Law Firm
SyCip Salazar Hernandez & Gatmaitan
Udo Udoma & Belo-Osagie
Waselius & Wist
Winkler Partners
Wintertons Legal Practitioners

Table of Contents

Expert Analysis Chapters
1

Global Development of ILO International Labour Standards
Maria Paz Anzorreguy & Rita Yip, International Organisation of Employers

8

International Labour Rights and Modern Slavery
Anne O’Donoghue, Rongjun (May) Liao & Palwasha Nawabi, Immigration Solutions Lawyers

17

The Impact of COVID-19 on Employment in Japan
Yoshikazu Abe & Yuko Kanamaru, Mori Hamada & Matsumoto

Q&A Chapters
22
29

37
45

53
61

68
78

87

96

Austria
GERLACH | Littler: Markus Loescher & Armin Popp

150

Ireland
McCann FitzGerald: Mary Brassil & Stephen Holst

Bahrain
Hassan Radhi & Associates: Ahmed Abbas & Al
Sayed Jaffer Mohamed

159

Italy
Carnelutti Law Firm: Giuseppe Bulgarini d’Elci &
Marco Sartori

Bermuda
MJM Limited: Fozeia Rana-Fahy

169

Brazil
A. Lopes Muniz Advogados Associados: Zilma
Aparecida S. Ribeiro & Fábia de Almeida Bertanha
Canada
Fasken: Mathias Link & Justin P’ng
Chile
Porzio Ríos García: Ignacio García Pujol, Fernando
Villalobos Valenzuela & Laura Kottmann Recabarren
China
Lehman, Lee & Xu: Jacob Blacklock & Steve Shi
Croatia
Buterin & Posavec Law Firm, Ltd: Snježana Posavec
Mitrov
Denmark
Lund Elmer Sandager Law Firm: Michael Møller
Nielsen, Julie Flindt Rasmussen & Marta Valgreen
Knudsen
Finland
Waselius & Wist: Jouni Kautto

180

Luxembourg
Etude Jackye Elombo: Jackye Elombo

197

Netherlands
ACG International: Edith N. Nordmann

207

216

223
234

France
Latournerie Wolfrom Avocats: Sarah-Jane Mirou

243

114

Germany
michels.pmks Rechtsanwälte Partnerschaft mbB:
Dr. Gunther Mävers & Dr. Jannis Kamann

253

126

Hungary
Rátkai Law Firm: Dr. Ildikó Rátkai

262

134

India
Khaitan & Co: Anshul Prakash & Kruthi N. Murthy
Indonesia
ABNR Counsellors at Law: Indra Setiawan & Ridzky
Firmansyah Amin

Korea
Bae, Kim & Lee LLC: Hye Chong Elizabeth Yu,
Beatrice H. Na & Jaemin Kim

188

103

142

Japan
Mori Hamada & Matsumoto: Shiho Ono & Yuko
Kanamaru

270

277

Nigeria
Udo Udoma & Belo-Osagie: Jumoke Lambo &
Victoria Agomuo
Philippines
SyCip Salazar Hernandez & Gatmaitan: Leslie C. Dy
& Dante T. Pamintuan
Romania
ONV LAW: Lorena Ciobanu & Ana Petrescu
Saudi Arabia
Alburhan Law Firm: Hussain Alzahrani, Ahmed
Assiri, Mohammed Ashbah & Muhanned Alqaidy
Singapore
Drew & Napier LLC: Benjamin Gaw & Lim Chong Kin
Slovenia
Brulc, Gaberščik & Partners, Law Firm, Ltd.: Luka
Gaberščik & Marjetka Kenda
Spain
Monereo Meyer Abogados: Monika Bertram &
Patricia Rivera Almagro
Sweden
EmpLaw Advokater AB: Annika Elmér & Linnéa
Lindahl
Switzerland
Homburger: Balz Gross & Nicole Hilpert

Table of Contents

285

Taiwan
Winkler Partners: Christine Chen

291

United Kingdom
Hogan Lovells: Stefan Martin & Jo Broadbent

299

USA
Becker & Poliakoff: Ned Bassen & Catelyn Stark

306

317

Zambia
Eric Silwamba Jalasi and Linyama Legal
Practitioners: Lubinda Linyama, Mailesi Undi &
Cynthia Kafwelu-Mzumara
Zimbabwe
Wintertons Legal Practitioners: Matsika Ruvimbo T.L
& Tatenda Nyamayaro

142

Chapter 18

Indonesia

Indonesia
Indra Setiawan

ABNR Counsellors at Law

12
1.1

Terms and Conditions of Employment
What are the main sources of employment law?

The main sources of employment law in Indonesia are as follows:
a)
Law No. 13 of 2003 on Manpower as amended by Law No.
11 of 2020 on Job Creation (“Manpower Law”);
b) Law No. 2 of 2004 on Industrial Relations Dispute
Settlement (“IRDS Law”); and
c)
Law No. 21 of 2000 on Employee/Labour Union
(“Labour Union Law”).
1.2 What types of worker are protected by employment
law? How are different types of worker distinguished?

In principle, employment laws and regulations provide
protection to employees who are performing, or about to
perform, their work for employers existing in Indonesia.  The
Manpower Law recognises two types of employee based on the
period of the employment agreement, i.e., permanent employees
and fixed-term employees.   Expatriates are employed under a
fixed-term employment agreement subject to their work permit.
1.3 Do contracts of employment have to be in writing?
If not, do employees have to be provided with specific
information in writing?

An employment agreement for permanent employees may be
made orally or in writing. If the agreement is made orally, the
employer must issue an appointment letter to the employee
containing (i) the name and address of the employee, (ii) the
starting date of employment, (iii) the type of work, and (iv) the
amount of wage.   An employment agreement for a specified
period (for fixed-term employees) must be made in writing.
1.4 Are any terms implied into contracts of
employment?

There are no implied terms in employment agreements.
1.5 Are any minimum employment terms and
conditions set down by law that employers have to
observe?

The minimum terms and conditions in an employment agreement are as follows:

Ridzky Firmansyah Amin

a)
b)
c)
d)
e)
f)
g)
h)
i)

name, address and line of business of the employer;
name, sex, age and address of the employee;
title or type of work;
place where the work is to be carried out;
amount of wages and how the wages will be paid;
work terms, stating the rights and obligations of both the
employer and the employee;
effective date and validity period of the employment
agreement;
place and date where the employment agreement is made;
and
signatures of the parties.
1.6 To what extent are terms and conditions of
employment agreed through collective bargaining? Does
bargaining usually take place at company or industry
level?

The Manpower Law recognises Collective Labour Agreements
(“CLA”) as an instrument of collective bargaining between a
registered labour union or several registered labour unions with
an employer or several employers or employer organisations.
The CLA contains the rights and obligations of the employer,
labour union, and employees, however, in more detail.   As a
general rule, the quality and quantity of the content regulated
in the CLA must not be less than that regulated under the
prevailing laws and regulations.
Although there are some instances where bargaining takes
place at industry level, the majority of bargaining for CLA takes
place at company level.
Insofar as terms and conditions of employment are concerned,
the Manpower Law also recognises the Company Regulation
(“CR”) for companies that have yet to have a registered labour
union.   A CR is obligatory for companies employing at least
10 employees, and its formulation is the responsibility of the
employer.  The same general rule applies in that the quality and
quantity of the content regulated in the CR must not be less than
that regulated under the prevailing laws and regulations.

22 Employee Representation and Industrial
Relations
2.1 What are the rules relating to trade union
recognition?

Trade unions are recognised as employee or labour unions
under Indonesian law (“labour union”).  Rules related to labour
unions are primarily regulated under the Labour Union Law.
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Under the Labour Union Law, a labour union will be recognised
if, following its establishment:
a)
it notifies its establishment in writing to the local office of
the Manpower Agency, for registration purposes; and
b) it notifies its establishment and registration number to its
employer, to which the employer has no right to object.
2.2 What rights do trade unions have?

A recognised labour union is entitled to:
a)
negotiate a CLA with management;
b) represent employees in industrial relations dispute
settlements;
c)
represent workers/labourers in manpower institutions;
d) establish an institution or carry out activities related to
efforts to improve employee welfare;
e)
carry out other manpower or employment-related activities that do not violate prevailing laws or regulations;
f) establish and become a member of a labour union federation; and
g) affiliate or cooperate with an international labour union or
other international organisation.
2.3 Are there any rules governing a trade union’s right
to take industrial action?

As a general rule, the Manpower Law recognises the right of
employees to take industrial action, i.e., strike. Strikes should
be carried out:
a)
legally, by giving written notice of at least seven days
prior to the strike to the employer and local office of the
Manpower Agency, informing them of the schedule, place,
reason and person in charge of the strike;
b) in an orderly and peaceful fashion, by not disrupting security and public order or threatening the life and property
of others; and
c)
as a result of a failed negotiation, i.e., no agreement to
settle an industrial relations dispute.
A strike for employees who are working for companies serving
the public or companies whose type of activities may endanger
human lives shall be arranged in such a way as not to disrupt the
public interest or endanger the safety of other people.
2.4 Are employers required to set up works councils? If
so, what are the main rights and responsibilities of such
bodies? How are works council representatives chosen/
appointed?

Works councils are recognised as Bipartite Cooperation Bodies
(“BCB”) under the Manpower Law.   Companies that employ
more than 50 employees are obliged to establish a BCB.  It functions as a communication and consultative forum between
employer and representatives of labour union and/or employees
within the framework of improving industrial relations.
Members of BCB consists of representatives of the employer
and employees/labour union with a 1:1 composition and at least
six members.
2.5 In what circumstances will a works council have
co-determination rights, so that an employer is unable to
proceed until it has obtained works council agreement to
proposals?

Given that the BCB only serves as a communication and consultative forum, there are no circumstances in which the BCB has
Employment & Labour Law 2021

co-determination rights that could render an employer unable
to proceed.
2.6 How do the rights of trade unions and works
councils interact?

Depending on the number of members of a labour union and
how many labour unions there are in the company, the labour
union appoints the representatives of employees in the BCB.
If the company only has one labour union and all employees
are members of the labour union, then the management of the
labour union will have the right to appoint their representatives
in the BCB.  If the company has more than one labour union,
the representatives in the BCB will be appointed by each labour
union proportionately.
2.7 Are employees entitled to representation at board
level?

There are no laws and regulations on the entitlement of
employees to be represented in the company’s board level or
management of the company.

32

Discrimination

3.1 Are employees protected against discrimination? If
so, on what grounds is discrimination prohibited?

Yes, employees are protected against discrimination.  Law No.
21 of 1999 on Ratification of ILO Convention No. 111 of 1958
on Discrimination in Respect of Employment and Occupation
defines “discrimination” as:
a)
any distinction, exclusion or preference made on the basis
of race, colour, sex, religion, political opinion, national
extraction or social origin, which has the effect of nullifying or impairing equality of opportunity or treatment in
employment or occupation; and
b) such other distinction, exclusion or preference which has
the effect of nullifying or impairing equality of opportunity or treatment in employment or occupation as may
be determined by the concerned after consultation with
representatives of employers’ and workers’ organisations,
where such exist, and other appropriate bodies.
The same protection against discrimination is also stipulated
under the Manpower Law.
3.2 What types of discrimination are unlawful and in
what circumstances?

Unlawful discrimination includes:
a)
discrimination on the opportunity to obtain a job and
receive same treatment from the employer;
b) discrimination over salaries between male and female
employees; and
c)
discrimination against employees with HIV/AIDS.
3.3 Are there any special rules relating to sexual
harassment (such as mandatory training requirements)?

There are no special rules related to sexual harassment in the
workplace.   The Manpower Law generally stipulates that
employees are entitled to protection against sexual harassment.  
Sexual harassment is regulated as a general crime under the
Criminal Code.
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3.4

Are there any defences to a discrimination claim?

There are no available defences to a discrimination claim.
However, should the employee submit a claim of employment
termination on the basis of discrimination but this is then later
rejected by the Industrial Relations Court, the employer may opt
to terminate the employment.
3.5 How do employees enforce their discrimination
rights? Can employers settle claims before or after they
are initiated?

Employees can initiate an industrial relations dispute settlement as regulated under the IRDS Law or file a report with
the local office of the Manpower Agency, given that provisions
on discrimination under the Manpower Law carry administrative sanction for employers. The employers can settle the claims
before or after they are initiated.
3.6 What remedies are available to employees in
successful discrimination claims?

The Manpower Law does not contain provisions on such remedies. This being the case, reference should be made to the
provisions of the Indonesian Civil Code (“ICC”) regarding
tort.   Under the ICC, a person who commits an unlawful act
that causes harm to another person must pay compensation for
damages to that person.  However, if the employee chooses to
submit a claim of employment termination with the Industrial
Relations Court, they may receive a severance package should
the claim be accepted by the court.
3.7 Do “atypical” workers (such as those working parttime, on a fixed-term contract or as a temporary agency
worker) have any additional protection?

There is no additional protection for atypical workers under
Indonesian law.   Atypical workers enjoy the same protection
with full-time and permanent employees.
3.8 Are there any specific rules or requirements
in relation to whistleblowing/employees who raise
concerns about corporate malpractice?

There are no statutory provisions in relation to whistleblowing
on corporate malpractice.  However, in practice, many companies stipulate their own internal whistleblowing system, particularly for harassment and corporate malpractice issues.

42
4.1

Maternity and Family Leave Rights
How long does maternity leave last?

The Manpower Law stipulates that maternity leave lasts for
one-and-a-half months prior to delivery and one-and-a-half
months after delivery, based on the estimate of an obstetrician
or a midwife although, in practice, employers will permit maternity leave to be taken for three months all at once after delivery.
Maternity leave may be extended if it is required and attested
by a written statement from an obstetrician or a midwife either
prior to or after delivery.

4.2 What rights, including rights to pay and benefits,
does a woman have during maternity leave?

During maternity leave, the employee will be entitled to a
full wage (consisting of basic salary and fixed allowances) and
medical reimbursement/insurance, as applicable.   Additional
benefits may be regulated under the employment agreement, CR
and/or CLA.
4.3 What rights does a woman have upon her return to
work from maternity leave?

Upon returning from maternity leave, employees are entitled
to be given proper opportunities to breastfeed their children
or to pump breastmilk during working hours.   An employee
cannot be terminated on the basis that she breastfeeds her
baby.  Employers are obliged to support employees by providing
flexible time and special facilities.
4.4

Do fathers have the right to take paternity leave?

Fathers are entitled to two days of paternity leave, exclusive of
annual leave.
4.5 Are there any other parental leave rights that
employers have to observe?

Yes, other parental rights concern marriage, circumcision,
baptism, and the death of employees’ children, in which case
employees will be entitled to two days of paid leave.
4.6 Are employees entitled to work flexibly if they have
responsibility for caring for dependants?

There are no laws and regulations on work flexibility.  However,
it may be stipulated under the employment agreement, CR and/
or CLA.

52

Business Sales

5.1 On a business sale (either a share sale or asset
transfer) do employees automatically transfer to the
buyer?

Employees do not automatically transfer to the buyer in business sales. They are entitled to be given an option to continue
working for the buyer or to have their employment terminated.
In the case of the latter, employees are entitled to a severance
package.
5.2 What employee rights transfer on a business sale?
How does a business sale affect collective agreements?

Under the Manpower Law, in a business sale, all of the rights of
the employees become the responsibility of the purchaser, unless
agreed otherwise in the respective sale and purchase agreement,
without diminishing the rights of the employees concerned.
CLA will not be directly affected by the business sale, as amendments of the CLA will need consent of the parties concerned.
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5.3 Are there any information and consultation rights
on a business sale? How long does the process typically
take and what are the sanctions for failing to inform and
consult?

Pursuant to Law No. 40 of 2007 on Limited Liability Companies,
a company must announce in writing the acquisition plan
to its employees at least 30 days prior to the call on a general
meeting of shareholders approving the acquisition.   There are
no sanctions for failing to perform the announcement under the
prevailing laws.  The Manpower Law does not require employers
to consult employees on the business sale.
5.4 Can employees be dismissed in connection with a
business sale?

Yes, employees can be terminated upon a business sale if the
employer no longer intends to continue the employment, for
which employees are entitled to a severance package.
5.5 Are employers free to change terms and conditions
of employment in connection with a business sale?

No.  Changes to the terms and conditions of employment can
only be made at the consent of the employees.

62

Termination of Employment

6.1 Do employees have to be given notice of
termination of their employment? How is the notice
period determined?

Employers must notify the intention and reason of termination
to the employee and/or labour union.  If, after being notified,
the employee rejects termination, settlement must be reached
by way of bipartite negotiation and further industrial relations
dispute settlement mechanism under the IRDS Law.   See the
response to question 9.2 below.  The Manpower Law is silent on
the statutory notice period.
6.2 Can employers require employees to serve a period
of “garden leave” during their notice period when the
employee remains employed but does not have to attend
for work?

Garden leave is not recognised under the Manpower Law.  
However, a similar concept exists, in which employees may be
suspended during the termination process while the company is
still obligated to pay the employee’s salary.
6.3 What protection do employees have against
dismissal? In what circumstances is an employee
treated as being dismissed? Is consent from a third party
required before an employer can dismiss?

If termination cannot be agreed, employees may initiate an
industrial relations dispute settlement mechanism under the
IRDS Law over dispute of termination.   Employees will be
regarded as being terminated if: (i) they do not reject the termination upon receiving notice; (ii) a final and binding court decision has been obtained; or (iii) they signed a mutual employment
termination agreement.
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6.4 Are there any categories of employees who enjoy
special protection against dismissal?

There are no specific categories of employees, however, employees
cannot be terminated for the following reasons:
a)
prolonged illness not exceeding 12 months;
b) fulfilment of an obligation to the country;
c)
practising religious service;
d) getting married;
e)
pregnancy, giving birth, miscarriage, or breastfeeding a
baby;
f) being related by blood or through marriage to another
employee in the company;
g) establishment, becoming a member and/or management
of a labour union, performing labour union activities
outside of working hours, or during working hours based
on the employment agreement, CR or CLA;
h) reporting the employer to the authorities for crimes it has
committed;
i)
differences of understanding, religion, political orientation, ethnicity, colour, race, sex, physical condition or
marital status; and
j)
permanent disability, illness due to a work accident, or
illness due to occupational disease, for which the period
of recovery cannot be ascertained, as attested to by a
physician.
6.5 When will an employer be entitled to dismiss
for: 1) reasons related to the individual employee; or
2) business related reasons? Are employees entitled
to compensation on dismissal and if so, how is
compensation calculated?

An employer can initiate termination of an employee:
1. For reasons related to the individual employee, as follows:
a) based on a request from the employee for reasons that
the employer:
1) assaults, violently insults or threatens the employee;
2) persuades and/or orders the employee to perform
actions in contravention of the law;
3) did not pay the salary on time for three consecutive
months or more;
4) did not perform its obligations to the employee as
agreed;
5) orders the employee to work outside the agreed
scope of work; and/or
6) assigns work that endangers the life, safety, health,
and morality of the employee, outside the agreed
scope of work;
b) existence of a final and binding court decision declaring
that the employer has not committed actions as mentioned
in paragraph a) above, and the employer decides to terminate the employment;
c) resignation;
d) absence for five consecutive days or more without
written notification accompanied by valid evidence,
and has been properly summoned by the employer
twice;
e) violation of the employment agreement, CR or CLA,
after having received warning letters;
f) detainment by the authorities for six months;
g) prolonged illness or disability due to a work accident
for more than 12 consecutive months;
h) has reached retirement age; and
i) the death of the employee.
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For business-related reasons, as follows:
a) merger, consolidation, acquisition, or spin-off of the
employer and the employees is not willing to continue
the employment, or the employer are not willing to
accept the employees;
b) redundancy, whether or not followed by closing down,
of the employer due to losses;
c) the employer permanently closes down the business
due to continuous losses for two years;
d) the employer permanently closes down the business
due to force majeure;
e) the employer is under a state of suspension of payment;
and/or
f) the employer is declared bankrupt.
Employees are entitled to compensation upon termination,
which consists of severance pay, service appreciation pay, and
compensation of rights. The amount of compensation depends
on the length of service period.
6.6 Are there any specific procedures that an employer
has to follow in relation to individual dismissals?

Employers must notify the intention and reason for termination
to the employee and/or labour union and, if the termination is
rejected, follow the industrial relations dispute settlement mechanism under the IRDS Law.  See the answers to questions 6.1
above and 9.2 below.
6.7 What claims can an employee bring if he or she
is dismissed? What are the remedies for a successful
claim?

Employees may initiate the industrial relations dispute settlement process over a termination dispute.   Remedies for a
successful claim may vary from payment of severance package,
payment of compensation, to reinstatement, depending on the
relief sought by the employees.
6.8 Can employers settle claims before or after they
are initiated?

Yes, settlement can take place at any time during the process.
6.9 Does an employer have any additional obligations
if it is dismissing a number of employees at the same
time?

There are no additional obligations under the Manpower Law.
6.10 How do employees enforce their rights in relation
to mass dismissals and what are the consequences if an
employer fails to comply with its obligations?

There is no differentiation between mass and individual dismissals
under the Manpower Law.  Enforcement of rights can be performed
by way of initiating the industrial relations dispute settlement
process. If a final and binding court decision is obtained and the
employer fails to comply with its obligations, the court may order
executorial attachment over the employer’s assets for fulfilment of
its obligations.  The Manpower Law also imposes criminal sanction in the form of imprisonment and/or fine, to employers who
do not fulfil their obligation to pay for the severance package.

72 Protecting Business Interests Following
Termination
7.1 What types of restrictive covenants are
recognised?

The Manpower Law does not specifically regulate restrictive
covenants.  However, in practice, restrictive covenants may be
agreed in employment agreements or mutual termination agreements.  Restrictive covenants commonly agreed in practice by
employers and employees are non-competition, non-solicitation,
and confidentiality clauses.
7.2 When are restrictive covenants enforceable and for
what period?

Given that there are no specific regulations on restrictive covenants, and it is based on parties’ agreement as mentioned in
question 7.1 above, the enforceability and validity period are
subject to general contract law. In this regard, the restrictive
covenants are enforceable when a breach occurs.
7.3 Do employees have to be provided with financial
compensation in return for covenants?

Provision of financial compensation in return of the restrictive
covenants are subject to parties’ agreement. In practice, we have
found instances where the employer provides financial compensation during the validity period of the restrictive covenants
following termination.
7.4

How are restrictive covenants enforced?

As they are contractual in nature, restrictive covenants can be
enforced by way of filing a lawsuit with the relevant court.

82

Data Protection and Employee Privacy

8.1 How do employee data protection rights affect the
employment relationship? Can an employer transfer
employee data freely to other countries?

Employee data protection rights are not specifically regulated
under labour-related laws and regulations.  The use of an individual’s private or personal information through electronic media
is primarily regulated under Law No. 11 of 2008 on Electronic
Information and Transaction as amended by Law No. 19 of 2016
(“EIT Law”) and its implementing regulations.
The EIT Law strictly requires the consent of the individual
concerned to use their private or personal information through
electronic media.   Consequently, an employer cannot transfer
employee data to other countries without the prior consent of
the data owner.   Employee consent on the use or transfer of
private or personal information, in practice, is usually included
in the employment agreement.
Also note that under Ministry of Communications and
Informatics (“MOCI”) Regulation No. 20 of 2016 on Protection
of Personal Data in Electronic Systems (“MOCI Regulation
No. 20/2016”), a party domiciled in Indonesia that wishes to
effect the offshore transfer of personal data must coordinate
with the MOCI or an authorised official/institution, which
encompasses: (i) reporting the planned data transfer, including
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at least information on the receiving state, the receiver, the
date of transfer, and the purpose of such offshore transfer; (ii)
requesting advocacy, if necessary; and (iii) reporting the result
of the data transfer, and implementing the regulatory provisions
on offshore data transfers.
8.2 Do employees have a right to obtain copies of any
personal information that is held by their employer?

The Manpower Law is silent on this matter.  However, MOCI
Regulation No. 20/2016 generally stipulates that data subjects
are entitled to obtain historical data on personal information
that has been provided.   Therefore, employees/labour unions
are entitled to request records about their personal information
kept by the employers, entitlement to which can be set forth in
detail under the employment agreement, CR or CLA.
8.3 Are employers entitled to carry out
pre-employment checks on prospective employees
(such as criminal record checks)?

Pre-employment checks on prospective employees are not
specifically regulated under Indonesian law. In practice, some
employers carry out pre-employment checks on their prospective employees.  Nevertheless, if pre-employment checks are to
be carried out through a database stored electronically that is not
officially published by an authorised institution, the employers
must obtain express consent from the prospective employees to
carry out such pre-employment checks.
8.4 Are employers entitled to monitor an employee’s
emails, telephone calls or use of an employer’s computer
system?

Interception of employee emails, telephone calls and computer
system, in general, requires consent of the employee concerned.  
The use of an employer’s network, emails, telephone and
computer system must be clearly regulated under the CR or CLA
or a separate policy.  However, we view that the monitoring of
employee’s emails, telephone calls and computer system shall
only be limited to communications and activities that are
conducted through the employer’s facilities.
8.5 Can an employer control an employee’s use of
social media in or outside the workplace?

There are no laws and regulations governing this issue.  However,
an employer’s control over employee’s use of social media can be
regulated under the CR or CLA.

92

Court Practice and Procedure

9.1 Which courts or tribunals have jurisdiction to
hear employment-related complaints and what is their
composition?

The Industrial Relations Court hears and examines industrial
relations disputes.  Each case will be heard and examined by a
panel of three judges, consisting of a career judge as the chairperson of the panel and two ad hoc judges as members, one of
whom is nominated by the labour union and the other by the
employers’ organisation.
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9.2 What procedure applies to employment-related
complaints? Is conciliation mandatory before a
complaint can proceed? Does an employee have to pay a
fee to submit a claim?

The IRDS Law recognises four types of industrial relations
dispute, i.e., disputes over rights, interests, termination of
employment, and disputes between labour unions within one
company.
Pursuant to the IRDS Law, settlement of industrial relations
disputes must first be attempted through bipartite negotiations
between the employer and the employee in the spirit of deliberation to reach a consensus.  The negotiations should not exceed
30 business days from their commencement, and will be deemed
to have failed if one of the parties refuses to negotiate or if, at
the conclusion of 30 business days, the parties have not reached
a consensus.
If the bipartite negotiation is unsuccessful, either party or
both may submit the dispute to the local office of the manpower
agency by enclosing evidence of the negotiation, for its registration.   Following the registration, parties have the choice of
dispute settlement by way of conciliation, arbitration, or mediation.  
If the parties, at the conclusion of seven working days, do not
express their choice, the manpower agency will forward the case
to an inhouse mediator. In practice, disputing parties tend to
opt for the mediation process as the preferred means of their
dispute resolution, as it is free of charge.
Upon completion of this stage, the mediator/conciliator will
issue a recommendation. If either party disagrees with the
recommendation, the disputing party may bring this dispute to
the Industrial Relations Court.  A court fee will not be charged
for claims under IDR 150 million.   For a claim above IDR
150 million, a court fee will be charged at the panel of judges’
discretion.
If the disputing party chooses to settle their dispute through
arbitration, upon the issuance of arbitration award, the parties
can no longer bring their dispute to the Industrial Relations
Court.   However, they may submit an application for setting
aside the award, to the Supreme Court.
9.3 How long do employment-related complaints
typically take to be decided?

Under the IRDS Law, the Industrial Relations Court must
render its decision within 50 business days of the first hearing.  
However, in practice, it may take longer due to the heavy caseload of the IRC.
9.4 Is it possible to appeal against a first instance
decision and if so, how long do such appeals usually
take?

Yes, there is one stage of appeal available to the Supreme Court.  
However, appeal is limited to disputes over termination and
rights.  Under the IRDS Law, the Supreme Court must render
its decision within 30 business days of receipt of a petition for
appeal.   However, in practice, it may take longer due to the
heavy caseload of the Supreme Court and complicated administrative process between the Industrial Relations Court and the
Supreme Court.
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102 Response to COVID-19
10.1 Are there any temporary special measures in
place to support employees and businesses during the
COVID-19 emergency?

For employees working in the private sector with a monthly
salary of less than IDR 5 million and actively enrolled in the
manpower social security programme, the government subsidises their salaries in the amount of IDR 600,000 per month in
cash.  Employees fulfilling certain criteria are also waived from
income tax for the period April to December 2020.  COVID-19
has also been included as an occupational disease so that it
can be covered by the work accident security scheme under
the employment social security programme. Other than that,
for Indonesian citizens in general, a variety of other cash and
non-cash social assistance is provided by the central and regional
governments.
For businesses, supports are primarily focused on Micro,
Small, and Medium Enterprises (“MSME”).  Registered MSMEs
are given cash assistance as well as credit restructuring policy.
10.2 What steps can employers take in response to
reduced demand for services/ reduced workload as a
result of the pandemic?

Employers in general, whose business activities are affected
by the government’s social restriction policies, are permitted
to reduce salaries or make changes to the mechanism of salary
payment, based on agreement with their employees.  Employers
who are unable to pay the mandatory religious holiday allowance are permitted to pay in instalments or to postpone such
payment.

10.3 What are employees’ rights to sick pay?

Employees who are suspected of contracting COVID-19 may be
placed on sick pay for up to 14 days.  Employees who have tested
positive for COVID-19 and placed under quarantine/isolation
will receive full payment of their salary during the quarantine/
isolation period.  Employees who are confirmed as COVID-19
patients will receive full payment of their salary during illness.
10.4 Do employees have a right to work from home
if this is possible or can they be required to return
physically to the workplace?

Depending on the regional government regulations, employers
may be obliged to arrange up to 75% of its employees to work
from home, except for several lines of business, e.g., health,
communications and IT, energy or construction. There is
no clear regulation on whether employees can be required to
return physically to the workplace.   Within the framework of
the employment relationship, employers may order employees to
return physically to the workplace.  However, on the other hand,
Manpower Law stipulates that employees are entitled to protection of work safety and security.
10.5 How has employment-related litigation been
affected by the pandemic?

From our experience, employment-related litigation has increased
during the pandemic, especially in relation to disputes over termination and rights of the employees.
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