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c. conditionally open to (foreign) investment and subject to 
certain requirements, i.e., a limitation on foreign owner-
ship, certain locations, special licensing, domestic capital 
of 100%, and/or limitation on capital ownership within 
the framework of ASEAN cooperation, including trading/
distribution, construction, transportation services, etc.

1.2 Are there any particular strategic considerations 
that apply during foreign investment reviews?

No, as pointed out in question 1.1, in essence, Indonesia does not 
have particular strategic considerations that apply during review 
of foreign investment.  In general, to the extent that the foreign 
investor fulfils the requirements under the applicable laws and 
regulations (including the foreign ownership percentage as set 
out in the Negative List), it is permitted to establish and operate 
a business in Indonesia.  However, certain sectors, e.g., banking, 
oil and gas and mining, are subject to separate regulatory 
regimes and a specific review mechanism is in place, including 
that foreign investors must secure approval from the authorised 
Government authorities.

1.3 Are there any current proposals to change the 
foreign investment review policy or the current laws?

Recently, the Government submitted the much-anticipated 
Bill on Job Creation (the “Omnibus Law”) to the National 
Legislature (DPR) in early 2020.  The intention of the Omnibus 
Law is to improve the ease of doing business in Indonesia.  If 
passed, it will amend a total of 79 existing statutes, which, taken 
together, cover virtually all major economic sectors and aspects 
of economic activity, as well as many important facets of the 
country’s governmental, regulatory and planning systems.  The 
economic sectors affected include manufacturing, agriculture, 
banking, fisheries, construction, broadcasting, mining, oil and 
gas, forestry, aviation, tourism, higher education, healthcare, 
telecommunications, power, etc.  Enactment of the Omnibus 
Law, however, will require involvement of lawmakers and will 
take some time amid the COVID-19 pandemic.

1 Foreign Investment Policy

1.1 What is the national policy with regard to the review 
of foreign investments (including transactions) on 
national security and public order grounds?

Broadly, there is no specific national policy for the review of 
foreign investment (including transactions) on national secu-
rity and public order grounds.  However, the Government has 
discretion to reject any foreign investment application in fields 
that are restricted or closed to investment (domestic or foreign), 
including narcotics or gambling, or on national security and 
public order grounds.   

Foreign investment in Indonesia is generally governed by the 
Investment Law and its ancillary regulations.  The Investment 
Law requires the Government to stipulate the fields of activity 
open to foreign investment, and to set the priority and any 
special conditions placed on such investments.  It also permits 
the Government to determine that certain areas are closed to 
further investment. 

The Investment Law also stipulates that industries relating 
to national defence are completely closed to foreign investment 
and, as noted above, that certain sectors deemed important to 
the state and affect the livelihood of the population cannot be 
undertaken by foreign investors alone (i.e., without local partic-
ipation): harbors; production/transmission/distribution of elec-
tricity; telecommunications; shipping; aviation; drinking water 
supply; public railways; atomic reactors; and the mass media. 

Based on these provisions, the Government has issued, from 
time to time, lists on investment that are closed or conditionally 
open to foreign investment (“Negative List”).

The Negative List distinguishes business fields that are: 
a. closed to foreign investment, including gambling, govern-

ment-run museums, manufacturing of alcoholic bever-
ages, air navigation services;

b. conditionally open to (foreign) investment, i.e., requiring 
a partnership with micro, small, or medium enterprises, 
or cooperatives, and reserved for micro, small, or medium 
enterprises (not open to foreign investment), including 
radio and television broadcasters,  commercial plantations, 
travel agents, etc.; and
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(“ICL”).  The ICL and its implementing legislation prohibits busi-
nesses from carrying out a merger, consolidation or acquisition 
that may result in monopolistic practices or unfair business compe-
tition, and obliges a business engaged in a merger, consolidation or 
acquisition to notify the transaction to the Indonesian Competition 
Commission (Komisi Pengawas Persaingan Usaha or “KPPU”) within 
30 business days of the closing of the transaction.

The criteria on which to determine whether a transaction 
should be notified to the KPPU is to apply four conditions (on 
a cumulative basis):
(i) Change of control:
 A change of control can be the result of a transfer of 

shares or voting rights above 50% OR actual control 
(ability to influence or direct the company’s policy and/or 
management).  

(ii) Assets/sales thresholds:
 The following thresholds apply:

(1) if the combined value of assets of the business entity 
resulting from the merger, consolidation and acqui-
sition exceeds IDR 2.5 trillion (approx. USD 178 
million, USD 1 = IDR 14,000) (in the banking sector, 
the threshold is IDR 20 trillion, approx. USD 1.42 
billion) worldwide; or

(2) if the combined value of sales of the business entity 
resulting from the merger, consolidation and acquisi-
tion exceeds IDR 5 trillion (approx. USD 357 million) 
within Indonesian territory.

(iii) The transaction has a direct impact on the Indonesian 
market.

(iv) It is carried out between non-affiliated companies:
 If the transaction is conducted between affiliates, the 

transaction is exempted (regardless of whether all varia-
bles are met).  A company is an affiliate of another if (a) it 
either directly or indirectly controls or is controlled by that 
company, (b) it and the other company, directly or indi-
rectly, are controlled by the same parent company, or (c) 
there is a relationship as a “main principal shareholder” 
( pemegang saham utama).

 If the proposed transaction meets all of the above condi-
tions, it will trigger mandatory notification under the 
Indonesian competition regulations for the acquirer of 
shares to notify the KPPU.  Failure to comply with the 
mandatory notification requirement will render an under-
taking liable to an administrative fine in the amount of 
IDR 1 billion (USD 71,428) per day of non-performance, 
up to IDR 25 billion (USD 1,785,714). 

3 Jurisdiction and Procedure

3.1 What conditions must be met for the law to apply? 
Are there any monetary thresholds?

The Investment Law is applicable to all foreign investment in 
Indonesia regardless of the amount of investment.  Further, the 
Investment Law and its implementing regulations require that 
foreign investment in Indonesia must fulfil a minimum invest-
ment of more than IDR 10 billion (excluding land and build-
ings).  Certain sectors may impose a higher investment value 
such as freight forwarding services that require a minimum 
USD 4 million investment.

If the investment is made by acquiring an existing company 
in Indonesia, it will be subject to merger control requirements.  
Details of the KPPU notification threshold are shown in the 
response to question 2.7. 

2 Law and Scope of Application

2.1 What laws apply to the control of foreign 
investments (including transactions) on grounds of 
national security and public order? Are there any notable 
developments in the last year?

Please refer to our response to question 1.1 (above).

2.2 What kinds of foreign investments, foreign 
investors and transactions are caught? Is the acquisition 
of minority interests caught?

In respect of foreign investment and a foreign investor, the 
Investment Law defines “Foreign Investment” as an activity by 
a foreign investor to invest in business in Indonesia, whether 
wholly using foreign capital or by establishing a joint venture 
with a domestic investor.  “Foreign Investor” is defined as a 
foreign citizen, a foreign business entity, or a foreign govern-
ment engaged in investment in Indonesia.  Further, “Foreign 
Capital” is defined as capital owned by a foreign state, national, 
business entity, legal entity or an Indonesian legal entity, in 
which the capital is owned partly or wholly by a foreign party.  In 
conclusion, any participation of foreign capital in an Indonesian 
company (either with minority or majority interest) will be 
deemed foreign investment.

2.3 What are the sectors and activities that are 
particularly under scrutiny? Are there any sector-specific 
review mechanisms in place?

Please refer to our response to question 1.2 (above).

2.4 How are terms such as ‘foreign investor’ and 
‘foreign investment’ specifically addressed in the law?

Please refer to our response to question 2.2 (above).

2.5 Are there specific rules for certain foreign investors 
such as state-owned enterprises (SOEs)?

No specific rules apply to foreign investors such as state-owned 
enterprises (“SOEs”), which are treated the same as any other 
foreign investment.

2.6 Is there a local nexus requirement for an 
acquisition or investment to fall under the scope of the 
national security review? If so, what is the nature of such 
requirement (existence of subsidiaries, assets, etc.)?

No, please refer to our response to question 1.1 (above).  
Acquisition or investment requirements will be subject to the 
applicable laws and regulations. 

2.7 In cases where local presence is required to trigger 
the review, are indirect acquisitions of local subsidiaries 
and/or other assets also caught?

The review of local presence for the acquisition of local subsidi-
aries or other assets will trigger the Indonesian Competition Law 
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such as mining, banking and financial institutions, the process 
may take three to four months once submission of the applica-
tion is complete.

3.8 Does the review need to be obtained prior to or 
after closing? In the former case, does the review have 
a suspensory effect on the closing of the transaction? 
Are there any penalties if the parties implement the 
transaction before approval is obtained?

For specific sectors such as mining, banking and financial insti-
tutions, review and approval need to be obtained prior to closing 
and it will have a suspensory effect on the closing of the trans-
action.  As explained in our response to question 3.6 above, the 
transaction cannot be concluded without approval.

3.9 Can third parties be involved in the review process? 
If so, what are the requirements, and do they have any 
particular rights during the procedure?

The process must be handled by the authorities, with no involve-
ment from third parties.  Nevertheless, the authorities will 
always have discretion to seek an opinion, comments or recom-
mendations from third parties, such as an industry association, 
in reviewing the application.  However, they do not have an 
automatic right to be heard in the review and approval process.

3.10 What publicity is given to the process and the final 
decision and how is commercial information, including 
business secrets, protected from disclosure?

For specific sectors such as mining, banking and financial insti-
tutions, the final decision will be notified only to the relevant 
parties and not be made available to the public.

3.11 Are there any other administrative approvals 
required (cross-sector or sector-specific) for foreign 
investments?

Please see our response to question 3.5 above.

4 Substantive Assessment

4.1 Which authorities are responsible for conducting 
the review?

In general, the review authorities fall into three categories: (i) 
those that oversee foreign direct investment-related review (as 
well as implementation or realisation of the foreign direct invest-
ment); (ii) those that review the operational and commercial 
activities; and (iii) those that review both foreign direct invest-
ment and operational and commercial activity of a certain line 
of business.  These will vary in accordance with the particular 
line of business.

The supervisory authority for businesses involved in foreign 
direct investment is BKPM. 

For those businesses subject to BKPM supervision, oper-
ational and commercial activity will be reviewed by the line 
ministry or government institution concerned.  For example, 
energy and mining is supervised by the Ministry of Energy and 
Mineral Resources (“MEMR”), while for industry and manu-
facturing it is the Ministry of Industry.

However, certain lines of businesses are subject to review 
by one agency, for example, banking and non-banking, which 

3.2 Is the filing voluntary or mandatory? Are there any 
filing fees?

Filing is mandatory.  Except for the capital market sector, no 
fees are imposed for filing.  Filing fees in the capital market 
sector depend on the type of transaction.  For instance, a fee of 
IDR 25 million will be imposed for acquiring a listed company.

3.3 In the case of transactions, who is responsible for 
obtaining the necessary approval?

In general, there is no specific approval for foreign investment.  
The local company needs to ensure that foreign ownership in 
the company complies with the requirements of the Negative 
List. However, for certain sectors, such as mining, banking and 
financial institutions, the new controlling shareholder must also 
obtain prior approval from the relevant authority to act as a 
controlling shareholder of the local company. 

3.4 Can foreign investors engage in advance 
consultations with the authorities and ask for formal 
or informal guidance on the application of the approval 
procedure?

Yes, that is possible.  For such consultation, the foreign investor 
will need to submit a letter of request to the relevant authorities; 
the timing of the meeting will be subject to the availability of the 
relevant authorities.

3.5 What type of information do investors have to 
provide as part of their filing?

As mentioned in our response to question 3.3 above, in general, 
there is no specific approval for foreign investment for certain 
lines of business and thus no requirement to file documents with 
the Investment Coordination Body (Badan Koordinasi Penanaman 
Modal, “BKPM”), a ministry-level government entity.  However, 
certain information on the investors will need to be submitted 
to the Ministry of Law and Human Rights to record their share 
ownership in the company.  For such recordation, investors will 
need to submit their corporate documents such as articles of 
association and documents evidencing the latest composition 
of the board.  For other specific sectors, such as banking, in 
addition to corporate documents, investors are also required to 
submit a financial statement, and various letters of commitment 
to state their support for the banking industry in Indonesia.

3.6 Are there sanctions for not filing (fines, criminal 
liability, unwinding of the transaction, etc.) and what is 
the current practice of the authorities?

Please see our response to question 3.5 above.  For specific 
sectors such as mining, banking and financial institutions, the 
transaction cannot be concluded without documents proving 
that the investor has secured the approval to act as controlling 
shareholder from the relevant authorities.

3.7 What is the timeframe of review in order to obtain 
approval? Are there any provisions expediting the 
clearance?

Please see our response to question 3.5 above.  For specific sectors 
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A decision to reject an application for the consent of the 
authority, for example, in the context of an acquisition of a certain 
company, is subject to an appeal with the State Administrative 
Court (Pengadilan Tata Usaha Negara).

4.7 Is it possible to address the authorities’ objections 
to a transaction by providing remedies, such as 
undertaking or other arrangements?

The regulation is silent on this matter.

4.8 Are there any other relevant considerations? What 
is the recent enforcement practice of the authorities and 
have there been any significant cases? Are there any 
notable trends emerging in the enforcement of the FDI 
screening regime?

The most recent enforcement practice by the authorities relates 
to the revocation of the so-called principle investment licence 
of companies by the BKPM.  The revocation was carried out 
due to lack of reporting made by the company in relation to 
the required investment activity report or locally known as 
laporan kegiatan penanaman modal.  These are in majority dormant 
companies.  

The last known “high profile” enforcement case occurred 
in 2008, where the BKPM raised an investigation with regards 
to Qatar Telecom (Qtel) investment in PT Indosat Tbk., 
a publicly-listed telecommunication company, of which there 
was a question of whether the “portfolio” investment made by 
Qtel by indirectly acquiring shares in the telecom company had 
circumvented Indonesia’s Negative List. 

In Qtel’s case, BKPM had decided to apply the foreign owner-
ship restriction under the Negative List.  However, until now, 
there are still no formal written rules and regulations in place 
that would adopt this approach and specifically in relation to 
supervising foreign direct investment in Indonesian public-
ly-listed companies.  In the absence of any existing manda-
tory rule, we believe that it would be extremely difficult for the 
financial services authority or BKPM in practice to control the 
transfer of shares of all public listed companies in the Indonesian 
stock exchange, in order to police and uphold the maximum 
foreign shareholding rules under the Negative List.

There are no recent enforcement practice or significant cases.  
The notable trend, publicised in the media at the end of 2019 
and early 2020, is towards more “opening up” of foreign direct 
investment by removing many restrictions or requirements, 
through promulgation of the Omnibus Law, which is intended 
to promote foreign direct investment in Indonesia. 

However, this would require the enactment of a high-level law 
(in the legal hierarchy, this is just below the Constitution) which 
necessitates the involvement of lawmakers and would therefore 
take time, especially under the COVID-19 emergency regime.

fall under  the supervision of the Financial Services Authority 
(Otoritas Jasa Keungan) while upstream oil and gas fall under 
the Special Task Force for Upstream Oil and Gas (Satuan Kerja 
Khusus Minyak dan Gas Hulu).

4.2 What is the applicable test and who bears the 
burden of proof?

Each government authority would in general require submission 
of periodical reports containing substantive supporting docu-
ments or evidence that would substantiate the compliance of 
each investor in their line of businesses.

4.3 What are the main evaluation criteria and are there 
any guidelines available?

The review of foreign direct investment checks with regard to 
whether the business is aligned with the general restrictions or 
requirements imposed on foreign direct investment as well as 
mandatory capital requirements.

The review of operational and commercial activities checks 
compliance with regard to specific or technical requirements 
applicable to each line of business.

4.4 In their assessment, do the authorities also take 
into account activities of foreign (non-local) subsidiaries 
in their jurisdiction?

No, activities of foreign (non-local) subsidiaries are not relevant.

4.5 How much discretion and what powers do the 
authorities have to approve or reject transactions on 
national security and public order grounds?

The government has full discretion to reject investments closed 
to foreign direct investment, e.g., the firearms, gambling, and 
narcotics industries. 

For certain industries, typically, the authority’s consent will 
also be required where there is a change in control.  In some 
industries, the authority has the power to reject based on argu-
ments of national security or interest.  For example, in the 
mining industry, the MEMR may refuse to approve should the 
investment exceed the permissible foreign investment threshold. 

4.6 Can a decision be challenged or appealed, 
including by third parties? Is the relevant procedure 
administrative or judicial in character?

A decision to reject an investment proposal is not subject to 
challenge.
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