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Chapter 45

Ali Budiardjo, Nugroho, Reksodiputro

Theodoor Bakker

Ayik Candrawulan Gunadi

Indonesia

to issue long-term bonds.  The credit rating requirement 
is not applicable to offshore debt in foreign exchange 
(“FX Offshore Loan”) obtained, among others, (i) for the 
purposes of refinancing (i.e. without increase of principal), 
or (ii) from international institutional credit providers 
(bilateral or multilateral) in relation to infrastructure projects 
(including infrastructure in the fields of transportation, roads, 
irrigation, drinking water, sanitation, telecommunication 
and informatics, electricity, and oil and gas).  Institutions 
that are specifically mentioned in Regulation 16 are, among 
others, International Finance Corporation (IFC), Japan Bank 
for International Cooperation (JBIC), Japan International 
Cooperation Agency (JICA), Asian Development Bank 
(ADB) and Islamic Development Bank (IDB).  The Credit 
Rating requirement would be applicable on the FX Offshore 
Loan that is signed or issued as of 1 January 2016.

The enactment of the BI Regulation No. 18/4/PBI/2016 dated 22 
April 2016 has expanded the coverage of exemption on credit rating 
requirement so that multifinance companies would not be subjected 
to the credit rating requirement provided that certain requirements 
on financial soundness level and gearing ratio have been met.  In 
addition to multifinance companies, the Indonesia Eximbank 
(Lembaga Pembiayaan Ekspor Indonesia) has also been exempted 
from the credit rating requirement.
It should also be noted that, according to the Regulation 16, as of 1 
January 2017, hedging transactions for the purpose of fulfilling the 
hedging requirement must be conducted with banks in Indonesia.  
Receivables from hedging transactions which are not conducted 
with banks in Indonesia will not be considered as Foreign Exchange 
Assets, and will not be considered as fulfilment of the hedging and 
liquidity ratio requirements. 
On 22 April 2016, Bank Indonesia issued Bank Indonesia Circular 
Letter No. 18/6/DKEM on the Implementation of Prudential 
Principles for the Management of Offshore Loans of Non-Bank 
Corporations to implement Regulation 16 (“Circular 18”); Circular 
18 is an amendment to the preceding Bank Indonesia Circular 
Letters No. 16/24/KEM dated 30 December 2014 and No. 17/18/
DKEM dated 30 June 2015 with the same subject.

1.2	 What	are	some	significant	lending	transactions	that	
have taken place in your jurisdiction in recent years?

As the largest issuer of bonds, the Government of Indonesia 
regularly taps the local market to finance the state budget.  The 
Indonesian Government bond forms vary from conventional and 
retail government bonds to government sukuk in several tenors.  
Municipal bonds are issued by the province or district government 
for financing public utilities projects.

1 Overview

1.1	 What	are	the	main	trends/significant	developments	in	
the lending markets in your jurisdiction?

Prudential Principles for Non-Banks
Recently, Bank Indonesia (“BI”) enacted BI Regulation No. 18/4/
PBI/2016 dated 22 April 2016, which amended the BI Regulation 
No. 16/21/PBI/2014 dated 29 December 2014 concerning the 
Implementation of Prudential Principles for the Management of 
Offshore Loans of Non-Bank Corporations (“NBCs”) (“Regulation 
16”).  Regulation 16, which comes into force as of 1 January 2015, 
aims to mitigate various risks inherent to private external debt, 
specifically for non-bank corporations.  In principle, Regulation 16 
requires NBCs with offshore loans in foreign currency (except for 
trade credit) to implement prudential principles by satisfying certain 
obligations to meet prescribed hedging ratios, liquidity ratios, and 
credit ratings, as follows:
■ Hedging Requirement.  Each NBC must effectuate a 

minimum hedging ratio of 25% of the combined negative 
spread between its Foreign Exchange Assets and its 
Foreign Exchange Liabilities which will be due (i) within 
three months after the end of the relevant quarter, and (ii) 
between the fourth and the sixth month after the end of the 
relevant quarter.  The hedging ratio must be realised through 
a derivative transaction in the form of forward, swap and/
or option.  During the first year after effectiveness (until 31 
December 2015), a reduced minimum hedging ratio of 20% 
would apply.

■ Liquidity Ratio.  The NBC must meet a minimum liquidity 
ratio of 70%, calculated by dividing the total value of Foreign 
Exchange Assets that is available up to three months after the 
end of the last quarter by the amount of Foreign Exchange 
Liabilities that are due up to three months after the end of 
the most recent quarter.  Receivables derived from forwards, 
swaps, and/or options which will be closed up to three months 
after the end of the most recent quarter may be included in the 
calculation.  During the first year after effectiveness (until 31 
December 2015), a reduced minimum liquidity ratio of 50% 
would apply.

■ Credit Rating.  The NBC must have a credit rating (an issuer 
credit rating and/or a debt credit rating, as the case may be, 
depending on the type and term of the term of the offshore 
foreign currency debt) of at least BB- (or equivalent) issued 
by an authorised Rating Agency (including, amongst others, 
Fitch Ratings, Moody’s Investor Service and Standard and 
Poor’s).  The rating may not be older than two years.  The 
rating must be a long-term debt rating if the NBC wishes 
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that company and whether that company derives certain commercial 
benefit from the transaction in respect of which the guarantee and 
third party security is issued.
Based on the Ultra Vires Doctrine, validity or enforceability can in 
principle only be challenged by that company itself, i.e. arguably 
through (a) the shareholders of that company, (b) the board of 
directors of that company, (c) the board of commissioners of that 
company, or (d) by a receiver in the event of bankruptcy.  By 
obtaining the written consent of all of the shareholders, board of 
directors and board of commissioners of the relevant company 
authorising that company to enter into a guarantee and third party 
security for the benefit of the company for whose benefit it creates 
such guarantee or third party security and confirming that such 
transaction is in the interests of that company, those parties should 
not be able to successfully challenge the validity or enforceability of 
that guarantee on the basis of the Ultra Vires Doctrine.

2.3 Is lack of corporate power an issue?

Yes, the Indonesian Company Law and the articles of association of 
an Indonesian company normally stipulate certain requirements to 
obtain a corporate power (approval) from the organs of the company 
i.e. board of commissioners’ approval and/or shareholders’ approval.  
Lack of corporate approval would legally affect the validity of the 
corporate guarantee and cause the board of directors to be held 
liable against any loss in relation to such provision of corporate 
guarantee/security.

2.4	 Are	any	governmental	or	other	consents	or	filings,	
or other formalities (such as shareholder approval), 
required?

Please refer to our explanation in question 2.3 above.

2.5 Are net worth, solvency or similar limitations imposed 
on the amount of a guarantee?

On the amount of guarantee, it is not specifically stipulated in the 
regulations.  Please note, however, that Indonesian Company Law 
stipulates that the board of directors must request shareholders’ 
approval to encumber the assets of the company having a value 
that exceeds 50% of the net assets in 1 (one) transaction or more, 
whether or not related to each other.  Thus, it could somehow be 
interpreted that a guarantee needs to also consider the assets of the 
company.

2.6 Are there any exchange control or similar obstacles to 
enforcement of a guarantee?

There are no exchange control obstacles for the enforcement of a 
guarantee.  The enforcement of a guarantee will be done through a 
court order.  Please note, however, that the Indonesian court system 
recognises three levels of courts, namely the district court, court 
of appeal and Supreme Court.  This means that if a borrower still 
challenges a decision from the judges of a district court and files 
an appeal to the court of appeal, the guarantee cannot be enforced 
by the lender pending the decision of the judges of court of appeal.  
This process would continue up to the Supreme Court, which can 
certainly take years for enforcement.

Although both government and corporate bonds are listed on the 
Indonesia Stock Exchange (IDX), they are mostly traded Over-the-
Counter (OTC).  Bank Indonesia (BI) also issues short-term bank 
certificates known as Certificates of the Central Bank.
On 1 December 2016, the Republic of lndonesia (the “Republic”) 
successfully returned to the U.S. dollar bond markets, selling 
US$750 million five-year-long, US$1.25 billion 10-year-long and 
US$1.5 billion 30-year-long Senior Unsecured Fixed Rate Notes 
(the “Notes”).  The Notes are rated Baa3 by Moody’s and BBB- by 
Fitch.  The five-year, 10-year, and 30-year tranche Notes priced at 
a coupon of 3.70%, 4.35% and 5.25% and a yield of 3.75%, 4.40% 
and 5.30% respectively.  The maturity dates are 8 January 2022, 8 
January 2027 and 8 January 2047, respectively.  The transaction is a 
drawdown from the Republic’s US$50 billion Global Medium Term 
Note Program, an upsize from US$40 billion.  The Notes settled on 
8 December 2016 and are listed on the Singapore Stock Exchange 
and Frankfurt Stock Exchange.
In terms of project finance, the Japan Bank for International 
Cooperation (“JBIC”) has signed a loan agreement amounting 
to approximately US$2,052 million (JBIC portion) with PT 
Bhimasena Power Indonesia (“BPI”) to finance the Central Java 
coal-fired power generation project, with generation capacity of 
2,000MW (1,000MW x 2), in Batang Regency in Central Java 
Province, Indonesia.  The loan, provided in the project finance, is 
cofinanced with Sumitomo Mitsui Banking Corporation, The Bank 
of Tokyo-Mitsubishi UFJ, Ltd., Mizuho Bank, Ltd., Sumitomo 
Mitsui Trust Bank, Limited, Mitsubishi UFJ Trust and Banking 
Corporation, Shinsei Bank, Limited, The Norinchukin Bank, and 
two Singaporean entities, DBS Bank Ltd and Oversea-Chinese 
Banking Corporation Limited, with a total cofinancing amount of 
approximately US$3,421 million.

2 Guarantees

2.1 Can a company guarantee borrowings of one or more 
other members of its corporate group (see below for 
questions	relating	to	fraudulent	transfer/financial	
assistance)?

Yes, a company guarantee is commonly acceptable in financing 
practice.

2.2 Are there enforceability or other concerns (such as 
director liability) if only a disproportionately small (or 
no)	benefit	to	the	guaranteeing/securing	company	can	
be shown?

Under Indonesian law, the validity of a legal act performed by an 
Indonesian company may be contested for want of a corporate 
benefit.  Furthermore, under Indonesian law, there is uncertainty as 
to whether the issuance of a guarantee or a third party security or 
a stipulation in an agreement for the benefit of third parties by a 
company in order to secure the fulfilment of obligations of a third 
party is or can be regarded to be in the furtherance of the objects 
of that company (the “Ultra Vires Doctrine”), and consequently, 
whether such guarantee or third party security may be voidable 
or unenforceable under the laws of the Republic of Indonesia.  In 
determining whether the issuance of a guarantee and third party 
security is in furtherance of the objects of a company, it is important 
to take into account the provisions of the articles of association of 
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office has expressed the view that a bank account cannot be the 
subject of an Indonesian security interest and the enforceability of 
a pledge over a bank account is yet to be tested in court.  Although 
its enforceability is doubtful, it is common practice to secure cash 
deposits with a pledge over a bank account.

3.6 Can collateral security be taken over shares in 
companies incorporated in your jurisdiction? Are the 
shares	in	certificated	form?	Can	such	security	validly	
be granted under a New York or English law governed 
document?	Briefly,	what	is	the	procedure?

Yes, collateral security over shares in companies incorporated 
in Indonesia can be taken.  A pledge of Indonesian shares can be 
enforced provided the governing law is Indonesian law.  See the 
procedure discussed above.

3.7	 Can	security	be	taken	over	inventory?	Briefly,	what	is	
the procedure?

Security over the movable property can be taken by way of fiduciary 
transfer.
The Fiduciary Security must be made by a notarial deed and in the 
Indonesian language.  The debt so secured can be in the form of:
■ existing debts;
■ future debts already agreed upon in a certain amount; or
■ debts the amount of which can be determined at the time of 

execution based on the principal agreement.
The goods encumbered by a Fiduciary Security must be registered, 
including goods located outside Indonesian territory. 
The fiduciary transferee shall apply for the registration of the 
Fiduciary Security and attach to the application a registration 
statement with the stipulated data.  Upon registration on the date 
of receipt of the registration application, the applicant will obtain 
a Fiduciary Security Certificate stating the date of the application.  
The Fiduciary Security is created on the date of registration it in 
the Fiduciary Register Book (Buku Daftar Fidusia).  The fiduciary 
security certificate has force of execution equal to a final court 
verdict.

3.8 Can a company grant a security interest in order to 
secure its obligations (i) as a borrower under a credit 
facility, and (ii) as a guarantor of the obligations of 
other borrowers and/or guarantors of obligations 
under a credit facility (see below for questions 
relating	to	the	giving	of	guarantees	and	financial	
assistance)?

Yes, it can.

3.9 What are the notarisation, registration, stamp duty 
and other fees (whether related to property value or 
otherwise) in relation to security over different types 
of assets?

Registration fees for mortgages are normally based on the value 
of the secured amount under the mortgage (the lender has a choice 
whether to use the actual value of the assets or the principal amount 
of the loan), and can be costly.  There is also a registration fee for 
fiduciary transfers.  However, the amount is nominal.  Notary fees 
concerning fiduciary transfers and pledges of shares vary and are 
at the notary’s discretion.  Stamp duty of IDR 6,000 (less than 
US$0.50) is payable on any agreement signed by the parties.

3 Collateral Security

3.1 What types of collateral are available to secure 
lending obligations?

To secure the lending obligations, we can classify the common types 
of security as follows:
■ Immovable assets – i.e. land, buildings, fixtures and vessels 

with gross weight of 20 cubic metres or more and aircraft – 
form of security granted: mortgage.

■ Movable assets – i.e. machinery, inventory, raw material and 
vehicles – form of security: fiduciary transfer.

■ Intangible assets – i.e. shares, intellectual property rights, etc. 
– form of security: pledge.

3.2 Is it possible to give asset security by means of 
a general security agreement or is an agreement 
required	in	relation	to	each	type	of	asset?	Briefly,	
what is the procedure?

A special agreement is required to create security over each type of 
assets.  The procedure for each type of security is as follows:
■ Mortgage:
 A mortgage deed must be signed before the Land Officer with 

jurisdiction over the land to be mortgaged.  This deed must 
be in Bahasa Indonesia (the official language of Indonesia) 
and in the prescribed official form.  The signed mortgage 
deed must be then registered at the relevant land offices.  The 
mortgage is established at the moment it is entered in the land 
book located at the relevant land offices.

■ Fiduciary security:
 A fiduciary security deed must be signed before the notary.  

This deed must be in Bahasa Indonesia (the official language 
of Indonesia) and in the prescribed official form.  Based on 
this deed, the transferor (borrower) transfers its legal title to 
the transferred assets to the transferee (lender) for the period 
during which the debt remains outstanding.  The fiduciary 
security is effective when the fiduciary security is recorded 
in the Fiduciary Register Book (Buku Daftar Fidusia) at the 
fiduciary registration office.

■ Pledge:
 A pledge agreement can be executed in a notarial deed or 

executed privately, setting out the pledge’s particulars.  A 
pledge of shares is effective when the pledge is recorded in 
the shareholders’ register of the relevant company.

3.3 Can collateral security be taken over real property 
(land),	plant,	machinery	and	equipment?	Briefly,	what	
is the procedure?

Please refer to questions 3.1 and 3.2.

3.4 Can collateral security be taken over receivables? 
Briefly,	what	is	the	procedure?	Are	debtors	required	
to	be	notified	of	the	security?

Yes, the proper form of security over receivables is fiduciary 
transfer.  Please refer to question 3.2 above.

3.5 Can collateral security be taken over cash deposited 
in	bank	accounts?	Briefly,	what	is	the	procedure?

Yes, the most common form of security over a cash deposit is a 
pledge over the bank account.  However, the fiduciary registration 

Ali Budiardjo, Nugroho, Reksodiputro Indonesia
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5 Syndicated Lending/Agency/Trustee/
Transfers

5.1 Will your jurisdiction recognise the role of an agent 
or trustee and allow the agent or trustee (rather than 
each lender acting separately) to enforce the loan 
documentation and collateral security and to apply 
the proceeds from the collateral to the claims of all 
the lenders?

Indonesia indeed recognises the role of an agent for the above 
purpose.  They are known as a “security agent”.  The security agent 
is appointed by the lenders in a separate agreement.  This agreement, 
among others, stipulates the period of appointment, rights and 
obligations of the security agent, termination, etc.

5.2 If an agent or trustee is not recognised in your 
jurisdiction, is an alternative mechanism available 
to achieve the effect referred to above which would 
allow one party to enforce claims on behalf of all 
the lenders so that individual lenders do not need to 
enforce their security separately?

This is not applicable.

5.3 Assume a loan is made to a company organised 
under the laws of your jurisdiction and guaranteed 
by a guarantor organised under the laws of your 
jurisdiction. If such loan is transferred by Lender 
A to Lender B, are there any special requirements 
necessary to make the loan and guarantee 
enforceable by Lender B?

Yes, Lender A may use a “cessie mechanism”, commonly known as 
an “assignment of claim receivables”, and assign its rights to Lender 
B by executing the “Cessie Deed”.  Regarding the guarantee, all 
related guarantee deeds must be re-executed in favour of Lender B.

6 Withholding, Stamp and Other Taxes; 
Notarial and Other Costs

6.1 Are there any requirements to deduct or withhold tax 
from (a) interest payable on loans made to domestic 
or foreign lenders, or (b) the proceeds of a claim 
under a guarantee or the proceeds of enforcing 
security?

Yes, there are requirements to deduct or withhold tax from interest 
payable on loans made to domestic or foreign lenders, as stipulated 
in Income Tax Law.  For cross-border loans, the withholding tax rate 
can usually be reduced if the lender resides in a jurisdiction which 
has a tax treaty with Indonesia.

6.2 What tax incentives or other incentives are provided 
preferentially to foreign lenders? What taxes apply to 
foreign lenders with respect to their loans, mortgages 
or other security documents, either for the purposes 
of effectiveness or registration?

No tax incentives would be given to a foreign creditor.  However, 
foreign creditors may enjoy a certain tax rate to the extent its country 
has a treaty with Indonesia.

3.10	 Do	the	filing,	notification	or	registration	requirements	
in relation to security over different types of assets 
involve	a	significant	amount	of	time	or	expense?

Please refer to question 3.9 above, particularly on the registration 
fee for mortgages.  With regard to the estimated time for filing and 
registering a mortgage or Fiduciary Security, it would approximately 
take one month, while for the shares pledge it can be done once the 
pledge agreement has been executed.

3.11 Are any regulatory or similar consents required with 
respect to the creation of security?

Normally, creditor consent is required (unless the relevant security 
provider does not have any debt).  A shareholder approval is also 
required in the situation as we have described in our response to 
question 2.5.

3.12 If the borrowings to be secured are under a revolving 
credit facility, are there any special priority or other 
concerns?

If it is a revolving credit facility and the initial loan has been repaid, 
the security needs to be re-created every time the facility is given.  
However, we understand, in practice, some creditors have different 
views.  They are of the view that no re-creation of security is 
required since the initial security covers the entire facility.

3.13 Are there particular documentary or execution 
requirements (notarisation, execution under power of 
attorney, counterparts, deeds)?

Yes, please refer to question 3.9 above.

4 Financial Assistance

4.1 Are there prohibitions or restrictions on the ability 
of a company to guarantee and/or give security to 
support	borrowings	incurred	to	finance	or	refinance	
the direct or indirect acquisition of: (a) shares of the 
company; (b) shares of any company which directly or 
indirectly owns shares in the company; or (c) shares 
in a sister subsidiary?

Financial assistance is not an issue: there are no such prohibitions 
or restrictions other than those that may be set out in the Articles 
of Association of the company concerned.  In addition, a company 
guaranteeing and/or giving security to support borrowings incurred 
to finance or refinance the direct or indirect acquisition of such 
shares may be deemed ultra vires unless there is direct commercial 
benefit.  See also question 2.5 above.
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7.3 Assuming a company is in payment default under a loan 
agreement or a guarantee agreement and has no legal 
defence to payment, approximately how long would 
it take for a foreign lender to (a) assuming the answer 
to	question	7.1	is	yes,	file	a	suit	against	the	company	
in a court in your jurisdiction, obtain a judgment, and 
enforce the judgment against the assets of the company, 
and (b) assuming the answer to question 7.2 is yes, 
enforce a foreign judgment in a court in your jurisdiction 
against the assets of the company?

(a) It would take approximately six months to obtain a judgment 
in the district court.  However, if the counter party (defendant) 
appeals to the higher courts (court of appeal and supreme 
courts), it may take years. 

(b) Foreign court judgments cannot be enforced in Indonesia.

7.4 With respect to enforcing collateral security, are there 
any	significant	restrictions	which	may	impact	the	timing	
and value of enforcement, such as (a) a requirement for 
a public auction, or (b) regulatory consents?

On default, a security interest can be enforced through a public 
auction or private sale.
Public sale or auction
In theory, a public auction can be conducted without a court 
judgment or order if the owner of the assets is co-operative.  In 
practice, however, a court order is required.
In the case of listed shares, however, the Indonesian Civil Code 
clearly specifies that an auction held by two brokers can be 
conducted in the market.  In this case, no court order is required so 
long as a power of attorney to dispose of the shares has been given 
(usually at the time the pledge is created).
Private sale
A private sale is permitted if this means that a higher sale price 
can be achieved for the parties.  Private sale requires consent from 
the owner of the assets, which is normally included in the relevant 
security documents.
For mortgage and fiduciary transfer, private sale can only be 
conducted:
■ After the expiry of one month from written notification of 

the intended sale to interested parties and publication of this 
notice in at least two daily newspapers with circulation in the 
area where the asset is located.

■ Where no third party has voiced an objection against the 
private sale.  The law is unclear as to who these third parties 
may be, although it is safe to assume that they include, at 
least, the borrower’s other creditors.

7.5 Do restrictions apply to foreign lenders in the event of 
(a)	filing	suit	against	a	company	in	your	jurisdiction,	
or (b) foreclosure on collateral security?

The above enforcement method as explained in question 7.4 also 
applies to foreign lenders.

7.6 Do the bankruptcy, reorganisation or similar laws in 
your jurisdiction provide for any kind of moratorium 
on enforcement of lender claims? If so, does the 
moratorium apply to the enforcement of collateral 
security?

Yes, it is known as Suspension of Payments (moratorium).  The 
procedure is started by the debtor or its creditor petitioning the 

6.3 Will any income of a foreign lender become taxable 
in your jurisdiction solely because of a loan to or 
guarantee and/or grant of security from a company in 
your jurisdiction?

No, unless, under the “force of attraction” rule, such loan or guarantee 
or grant generates income for the foreign lender attributable to its 
Indonesian business, if any.

6.4	 Will	there	be	any	other	significant	costs	which	would	
be incurred by foreign lenders in the grant of such 
loan/guarantee/security, such as notarial fees, etc.?

Please refer to question 3.9 above, particularly on the registration 
fee for mortgages.

6.5 Are there any adverse consequences to a company 
that is a borrower (such as under thin capitalisation 
principles) if some or all of the lenders are organised 
under the laws of a jurisdiction other than your 
own? Please disregard withholding tax concerns for 
purposes of this question.

No, but recurring administrative requirements relating to the 
reporting of payment of interest and principal apply, and foreign 
loans received by certain categories of Indonesian borrowers require 
prior governmental approval.

7 Judicial Enforcement

7.1 Will the courts in your jurisdiction recognise a 
governing law in a contract that is the law of another 
jurisdiction (a “foreign governing law”)? Will courts in 
your jurisdiction enforce a contract that has a foreign 
governing law?

Indonesian law recognises a choice of foreign law as the governing 
law of a loan agreement except to the extent that: (i) a loan term or a 
provision of that law is clearly incompatible with Indonesian public 
policy; and (ii) the Indonesian court must give effect to mandatory 
rules of the law of another jurisdiction with which the situation has 
a close connection.
Theoretically, courts in Indonesia can enforce a contract that has a 
foreign governing law.  In practice, however, there have been cases 
where Indonesian courts have refused to give effect to choice of 
foreign law clauses for other specified or unspecified reasons.  A 
foreign choice of law is not permitted for security agreements or 
guarantees, and these agreements must be governed by Indonesian 
law.

7.2 Will the courts in your jurisdiction recognise and 
enforce a judgment given against a company in New 
York courts or English courts (a “foreign judgment”) 
without re-examination of the merits of the case?

Indonesian courts will not recognise judgments of foreign 
courts.  Accordingly, it will be necessary for any matter in which 
a judgment has been obtained in a foreign court to be re-litigated 
in the Indonesian courts in order to enforce in Indonesia the cause 
of action giving rise to the foreign judgment, and such Indonesian 
courts may attribute such importance to the foreign judgment as 
they may deem appropriate.

Ali Budiardjo, Nugroho, Reksodiputro Indonesia



WWW.ICLG.COM300 ICLG TO: LENDING & SECURED FINANCE 2017
© Published and reproduced with kind permission by Global Legal Group Ltd, London

In
do

ne
sia

On the preference period with respect to the security, we believe 
that there should be no preference period, except that: once the 
bankruptcy estate is declared in the state of insolvency, the secured 
creditors must exercise their privileged right over the collateral 
within 2 (two) months as of the point the bankruptcy estate is 
declared to be in the state of insolvency.  Otherwise, the appointed 
receiver is required to request the delivery of the collateral to be 
sold by the receiver.  If the receiver has enforced the collateral, the 
proceeds that will be distributed to the secured creditors need first 
to be deducted by not only the amount of the mandatory preferred 
claims (which will also apply if the secured creditors enforced the 
collateral by themselves), but also the bankruptcy costs.
On the clawback rights, under Articles 41 and 42 of the Indonesian 
Bankruptcy Law, for the interest of the bankruptcy assets, only the 
receiver could request the nullification of a preferential transfer 
transaction conducted by the debtor before its bankruptcy, if such 
transaction was considered detrimental to the creditors (“Bankruptcy 
Preferential Transfer”).  To nullify a Bankruptcy Preferential 
Transfer, the receiver must prove the following requirements: 
(i) the preferential transfer was performed by the debtor before it 

was declared bankrupt;
(ii) the debtor was not obligated by contract (existing obligation) 

or by law to perform the preferential transfer;
(iii) the preferential transfer prejudiced the creditors’ interests; 

and
(iv) the debtor and such third party had or should have had 

knowledge that the preferential transfer would prejudice the 
creditors’ interests.

If the preferential transfer transaction was conducted within a period 
of one (1) year before the company’s bankruptcy, provided that the 
transaction was not mandatory for the debtor and unless it could be 
proven otherwise, both the debtor and the third party with whom the 
said act was performed were deemed to know that such transaction 
was detrimental to the creditors when such transaction belongs to 
one of the following three categories:
(i) a transaction in which the consideration that the debtor 

received was substantially less than the estimated value of 
the consideration given;

(ii) a payment or granting of security for debts which are not yet 
due; or

(iii) a transaction entered into by the debtor with a certain relative 
or related parties. 

There is no provision under the Bankruptcy Law which stipulates 
a specific period when the Bankruptcy Preferential Transfer claim 
can be made.  However, request for the nullification of a Bankruptcy 
Preferential Transfer shall be made by the receiver.  The claim can 
be made only if the debtor has a receiver. 
If the underlying security documents are nullified due to the 
Bankruptcy Preferential Transfer, then the security will also become 
invalid.
On other preferential creditors’ rights, there are several kinds of 
creditors, generally regulated in the Indonesian Civil Code (“ICC”), 
Indonesian Bankruptcy Law, and Law No. 6 of 1983 which was 
lastly amended by Law No. 16 of 2009 regarding the General 
Provision of Taxation (“Tax Law”), which have preferential rights 
with respect to the in rem security as follows:
A. Specific expenses stipulated by the Tax Law:

■ legal expenses arising solely from a court order to auction 
movable and/or immovable goods;

■ expenses incurred for securing the goods; and
■ legal expenses, arising solely from the auction and 

settlement of inheritance.

Commercial Court for a suspension of payments.  The Commercial 
Court must then grant a provisional moratorium, and appoint a 
supervisory judge and an administrator or receiver to assist the 
debtor in managing its estate.  The debtor will be entitled to manage 
and dispose of its assets jointly with the administrator.  During this 
suspension period, the debtor does not have to make payments to 
its unsecured creditors and secured creditors cannot enforce their 
security without the court’s consent.  The purpose of a suspension 
of payments is to enable the debtor to propose a composition plan.
Creditors holding a mortgage, a pledge, a fiduciary security or any 
other in rem security right may enforce its right against the secured 
assets as if there were no bankruptcy.  However, the aforesaid right 
is limited by the so-called “stay period”.  A stay is a restriction on 
the right of secured creditors and third parties to exercise their right.  
This stay applies for a time period of at most 90 (ninety) days as 
of the date of the bankruptcy judgment.  The stay does not apply 
to claims of creditors whose rights are secured by cash deposits 
and the rights of creditors to set-off debts.  By law, the 90-day stay 
will expire on an earlier date in case of an early termination of the 
bankruptcy or upon the commencement of the state of insolvency.

7.7 Will the courts in your jurisdiction recognise and 
enforce an arbitral award given against the company 
without re-examination of the merits?

A foreign or international arbitral award can be recognised and 
enforced in Indonesia as Indonesia has ratified the 1958 New 
York Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards through Presidential Decision No. 34 of 1981.  
The procedures for recognition and enforcement of foreign 
arbitral awards are further regulated by Law No. 30 of 1999 on 
Arbitration and Alternative Dispute Resolutions.  However, before 
the enforcement, the award needs to be registered at the District 
Court of Central Jakarta.  Please note, however, that the Chairman 
of the District Court of Central Jakarta may refuse to issue the writ 
of execution if it views that the award violates public order.  The 
decision rejecting the enforcement can be appealed at the Supreme 
Court and must be decided by the Supreme Court within 90 (ninety) 
days as of the registration of the appeal.  A decision approving the 
enforcement of the award cannot be appealed.

8 Bankruptcy Proceedings

8.1 How does a bankruptcy proceeding in respect of a 
company affect the ability of a lender to enforce its 
rights as a secured party over the collateral security?

The mortgage, the pledge and the fiduciary transfer are “in rem 
rights” which are “absolute” and “exclusive”, and create preferential 
rights to the holder of the security even in bankruptcy.  Bankruptcy 
of the mortgagor, the pledgor and the fiduciary transferor does not, 
in principle, affect the security right of the mortgagee, pledgee and 
transferee in that the assets in question are not regarded as being 
part of the bankruptcy assets.  However, the creditors should note 
the “stay” period as we have elaborated in response to question 7.6, 
which restricts the ability of the creditors to enforce its rights.

8.2 Are there any preference periods, clawback rights 
or other preferential creditors’ rights (e.g., tax debts, 
employees’ claims) with respect to the security?

Yes, there are.
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■ any other property or assets used solely or mainly for 
Government or public purposes in the Republic or elsewhere; 
and

■ military property or military assets or property or assets of the 
Republic related thereto.

The GOI is subject to suit in competent courts in Indonesia.  
However, Law No. 1 of 2004 on State Treasury prohibits the seizure 
or attachment of property or assets owned by the GOI.

10  Licensing

10.1 What are the licensing and other eligibility requirements 
in your jurisdiction for lenders to a company in your 
jurisdiction, if any? Are these licensing and eligibility 
requirements different for a “foreign” lender (i.e. a 
lender that is not located in your jurisdiction)? In 
connection with any such requirements, is a distinction 
made under the laws of your jurisdiction between a 
lender that is a bank versus a lender that is a non-bank? 
If there are such requirements in your jurisdiction, what 
are	the	consequences	for	a	lender	that	has	not	satisfied	
such requirements but has nonetheless made a loan to 
a company in your jurisdiction? What are the licensing 
and other eligibility requirements in your jurisdiction 
for an agent under a syndicated facility for lenders to a 
company in your jurisdiction?

There are not necessarily any eligibility requirements for a lender 
to be a bank.  Lenders to a company in Indonesia do not need to be 
licensed in Indonesia as long as the loan is not given in a manner 
that causes the lenders to be engaged in the banking business in 
Indonesia.  There is no distinction between a lender that is a bank 
and a non-bank.  Similarly with lenders, there is no specific licence 
for an agent in Indonesia.  However, we normally assume that the 
lenders and agents have proper licences under its jurisdiction.

11  Other Matters

11.1 Are there any other material considerations which 
should be taken into account by lenders when 
participating	in	financings	in	your	jurisdiction?

Bank Indonesia has recently issued Regulation No. 17/3/PBI/2015 
concerning Mandatory Use of the Rupiah in the Territory of Indonesia 
(“Regulation No. 17”), which is effective for cash transactions as 
of 31 March 2015, and for non-cash transactions, 1 July 2015.  It 
is intended to implement Law No. 7 of 2011 concerning Currency.
Under Regulation No. 17, individuals or corporations must use 
the Rupiah in all cash and non-cash transactions in Indonesia.  
Transactions extend to the use of cheques, giro slips, credit cards, 
debit cards, ATM cards, and electronic money, which include: 
(a) payment transactions; 
(b) other settlement of obligations that must be fulfilled on 

money terms; and/or 
(c) other financial transactions.
There are some specific exemptions to this mandatory use of the 
Rupiah that are stipulated in Regulation No. 17 (including its 
exemptions and formality to obtain those exemptions).
Other than the above, we believe there are no matters that need to be 
considered when participating in financings.

B. Preferred creditors ranked above the secured creditors.
 Tax claims and court charges which specifically result from 

the disposal of a movable or immovable asset (these must be 
paid from the proceeds of the sale of the assets over all other 
priority debts, and even over a pledge or mortgage) and the 
legal charges, exclusively caused by sale and saving of the 
estate (these will have priority over pledges and mortgages).

C. The receiver’s fee.

8.3 Are there any entities that are excluded from 
bankruptcy proceedings and, if so, what is the 
applicable legislation?

No, there are no entities which are excluded from bankruptcy 
proceedings.

8.4 Are there any processes other than court proceedings 
that are available to a creditor to seize the assets of a 
company in an enforcement?

No, there are no processes other than the court proceedings which 
are available to a creditor to seize the assets of the company in 
enforcement.

9 Jurisdiction and Waiver of Immunity

9.1 Is a party’s submission to a foreign jurisdiction legally 
binding and enforceable under the laws of your 
jurisdiction?

Yes, a submission to a foreign jurisdiction should be binding and 
enforceable.

9.2 Is a party’s waiver of sovereign immunity legally 
binding and enforceable under the laws of your 
jurisdiction?

Sovereign immunity has not been explicitly legislated in Indonesia.  
The Republic of Indonesia has subscribed to the doctrine of 
restrictive sovereign immunity by its entry into the Convention on 
the Settlement of Investment Disputes between States and Nationals 
of other States of 1965.  However, if a party is a state-owned 
company and enters into a commercial contract, it can be argued 
that such state-owned company has waived its entitlement (if any) 
to sovereign immunity.
In practice, the Government of Indonesia (“GOI”) does not use 
sovereign immunity as the basis of defence in a dispute which 
relates to its obligation under a commercial agreement.
Nevertheless, the GOI specifically does not waive any immunity in 
respect of: 
■ actions brought against the Republic arising out of or based 

upon U.S. federal or state securities laws;
■ attachments under Indonesian law;
■ present or future “premises of the mission” as defined in the 

Vienna Convention on Diplomatic Relations signed in 1961;
■ “consular premises” as defined in the Vienna Convention on 

Consular Relations signed in 1963;
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