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PREFACE

I am delighted to introduce the seventh edition of 7he Real Estate Law Review. This edition
extends to 35 jurisdictions, and we are delighted to welcome new contributions from
distinguished practitioners from around the world. I am very grateful to each and every
contributor for their hard work and essential role in the continued success of the Review.
Each chapter provides an invaluable insight into key legal issues and market trends in the
author’s jurisdiction and, together, they offer an up-to-date synopsis of the global real estate
market.

The Review seeks to identify distinctions in practice between the different jurisdictions
by highlighting particular local issues. We believe that this offers investors and occupiers and
their professional advisers an invaluable guide to real estate investment outside of their own
back yard. The years since the first edition, back in 2012, have confirmed that real estate is a
truly global industry. Overseas investors are increasingly prepared to look beyond traditional
markets and sectors in order to exploit international opportunities as and when they arise.
Often, investors need to act quickly and we hope that the Review provides an advantageous
starting point to understanding cross-border transactions in the light of the reader’s own
domestic forum.

International economic and political instability continues to have a significant effect
on the global real estate market. In the UK, Brexit generates uncertainty as the negotiations
for leaving the EU continue. However, the continued attraction of UK real estate to overseas
investors confirms that each event or development in a particular country must be seen in a
global context to ascertain the bigger picture. It is no longer possible to ignore globalisation
and view real estate markets in isolation. Brexit notwithstanding, the UK remains a safe
haven for investors from around the world and this year has seen record levels of investment
in central London from overseas buyers.

In addition to all the distinguished authors, I would like to thank the Law Review team
for their tireless work in compiling this seventh edition of 7he Real Estate Law Review.

John Nevin
Slaughter and May
London

February 2018
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Chapter 17

INDONESIA

Ayik Candrawulan Gunadi and Rio Armando Girsang'

I INTRODUCTION TO THE LEGAL FRAMEWORK

Land and properties in Indonesia are generally governed by the Indonesian Agrarian Law,?
which is quite a complex law reflecting and adopting customary (adat) law developed over
hundreds of years at rural village level, and as further modified by Dutch colonial rule. Prior
to the issuance of the Agrarian Law, adat law and Western law coexisted, governing land
registration for Indonesians and foreigners respectively. The Agrarian Law aimed to create a
uniform regime and end the dualism on land matters, while still maintaining the communal
concepts applicable to land under adat law.

Under the Agrarian Law, the state is authorised to determine the proper use of land, the
relationship between land and individuals or groups of individuals, and the consequences of
legal actions concerning land.?

In general, land status can be divided into two groups, namely state land and private
land. For the latter, the Agrarian Law introduced the classification of land rights and a
registration system, which has resulted in the issuance of land certificates by the National
Land Agency (BPN). A land certificate is considered the strongest evidence of a land title
right under Indonesian law, and records, among others, the land title right, name of the title
holder, the land area, the title period, the issuance date and security interests created upon the
land. Regardless of the land registration system introduced by the Agrarian Law, significant
parts of private land in Indonesia remain unregistered and thus uncertificated. Often the only
documentation available to support a claim of right is the girik right, which is not evidence
of title but rather a land tax receipt evidencing that the ‘holder or possessor’ of the land has
paid the tax for the land in question. While this often creates certain deficiencies in terms
of legal certainty, in practice, in the absence of a valid land right certificate, the girik letter,
supported by certain other supporting documents (such as statement letters issued by the
local sub-district head, district head or village head confirming the history of the land) are
accepted as an indication of ‘ownership by possession’ to such uncertificated land.

The most common land title rights in Indonesian practice are as follows.

1 Ayik Candrawulan Gunadi is a partner and Rio Armando Girsang is an associate at Ali Budiardjo,
Nugroho, Reksodiputro.
Law No. 5 of 1960 on Agrarian Law (the Agrarian Law).

3 Article 2, paragraph 2 of the Agrarian Law.
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Indonesia

i Right of ownership (hak milik or freehold)

Hak milifk is a right that gives the holder the fullest right a person can possess over land in
Indonesia. There is no time limit on the land. Only Indonesian citizens and certain limited
Indonesian legal persons or entities may hold a hak milik.> A limited liability company (PT),
including a foreign investment company (PMA company), is not allowed to hold a hak milik.
If, under certain circumstances, the holders of a hak milik are foreigners including PMA
companies, they must convert the hak milik into other rights; for example, a hak guna usaha

(HGU)or hak guna bangunan (HGB) (as explained below).®

ii  Right to build (HGB)

The HGB is the most common and typical land title held by a PMA company conducting
real estate business in Indonesia. An HGB is a right created over state land, a bak milik or
a hak pengelolaan (a right obtained from the state to control land) authorising the holder to
utilise the land, specifically to construct buildings or facilities (as opposed to land specifically
intended for agricultural purposes; see the HGU, explained below).” An HGB can be granted
for a maximum period of 30 years, with possible extension of 20 years® and renewal.” An
HGB may be held by Indonesian individuals and Indonesian legal entities, including a PMA
company,'® and is transferable to other eligible third parties during the term of its existence
and can be encumbered with a mortgage, all of which are subject to registration with the
relevant land office."

iii  Right to cultivate (HGU)

The HGU is a right created over state land, authorising the holder to utilise the land for
agriculture or plantation purposes.'? Like the HGB, the HGU is limited in duration, and is
usually for 25 years but can be for a maximum of 35 years, with the option of extension for a
maximum of 25 years' and renewal.'* An HGU may be held only by Indonesian individuals
or Indonesian legal entities, including PMA companies,’ and is transferable to other eligible
third parties during the term of its existence'® and can be encumbered with a mortgage as a
security.!” The transfer and the creation of a mortgage upon an HGU must be registered with
the relevant land office.’

Article 20, paragraph 1 of the Agrarian Law.
Article 21, paragraphs 1 and 2 of the Agrarian Law.
Article 21, paragraph 3 of the Agrarian Law.

NN N

Article 35, paragraph 1 of the Agrarian Law in conjunction with Article 21 of Government Regulation No.
40 of 1996 on the Right to Cultivate, Right to Build and Right to Use Land (GR No. 40/1996).
8 Article 35, paragraphs 1 and 2 of the Agrarian Law.

9 Article 25, paragraph 2 of GR No. 40/1996.

10 Article 36, paragraph 1, point b of the Agrarian Law.

11 Article 33, paragraph 1 of GR No. 40/1996.

12 Article 28, paragraph 1 of the Agrarian Law.

13 Article 29, paragraphs 1 and 2 of the Agrarian Law.

14 Article 8, paragraph 2 of GR No. 40/1996.

15 Article 30, paragraph 1 of the Agrarian Law.

16 Article 28, paragraph 3 of the Agrarian Law.

17 Article 33 of the Agrarian Law.

18 Aurticle 15, paragraph 1 and Article 16, paragraph 3 of GR No. 40/1996.
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Indonesia

iv. Right of management (hak pengelolaan)

A hak pengelolaan is a right obtained from the state to control land. A hak pengelolaan can be
granted only to the following agencies or bodies:

a  government agencies including regional governments;

6  state-owned companies;

c regional government-owned companies;

d  limited liability state-owned companies;

e special-authority agencies; and

f  other governmental legal entities appointed by the government.

Some state-owned companies manage industrial estate compounds with a hak pengelolaan.
When such state-owned companies ‘sell’ hak pengelolaan land to PMA companies, the
state-owned company as the seller and the PMA company as the buyer will enter into a
cooperation agreement, by which the PMA company is granted the right to ‘use or utilise
land’ and to apply for a HGB title over the hak pengelolaan land. An HGB created over hak
pengelolaan land may be mortgaged to a third party, provided that consent is given by the
state-owned company. In practice, the consent is usually given in advance and included in the
above-mentioned cooperation agreement.

v Right to use (hak pakai)

The hak pakai is a right to utilise land or to collect the products from such land. It may be
granted over:

a  state-owned land;

b hak milik; or

c hak pengelolaan.”

Huak pakai is available to Indonesian citizens and Indonesian legal entities, foreign citizens
who reside in Indonesia and foreign legal entities having representation in Indonesia,
representatives of foreign countries and representatives of international institutions,
departments and non-departmental government institutions, regional government, and
religious and social institutions.?* Hak pakai is limited in duration (i.e., it is based on either
a decree of the BPN or a contract between the hak milik holder and the hak pakai holder).
A hak pakai is transferable and may be granted as security by way of a mortgage®! but is in
any case subject to consent from the state or the holder of the hak pengelolaan or hak milik
(as the case may be).*

I  OVERVIEW OF REAL ESTATE ACTIVITY

The text below provides an overview of real estate activity with regard to apartments and
condominiums.

19 Article 41 of GR No. 40/1996.
20 Article 39 of GR No. 40/1996.
21 Article 53, paragraph 1 and Article 54, paragraph 2 of GR No. 40/1996.
22 Article 43 of the Agrarian Law.
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Indonesia

i General

Statistics show that the real estate sector ranked the highest for investment in Indonesia’s
tertiary sector during the fourth quarter of 2016, indicating that real estate business is an
attractive sector for investors in Indonesia. Unfortunately, this positive trend is not yet fully
supported by a well-established regulatory system, as certain real estate or licensing provisions
may be subject to multiple interpretations, leading to uncertainty in some areas. The practice
of ‘unwritten policies’ adds to the complexity of the licensing requirements for real estate
business in Indonesia.

The following discussions elaborate, from a legal perspective, the basic requirements and
some of the challenges that investors need to anticipate in the real estate sector in Indonesia,
particularly in relation to apartment and condominium business in Jakarta.?*

ii ~ Land acquisition
Land acquisition is one of the most problematic issues in real estate activities in Indonesia.

Indonesian law recognises two types of land acquisition: acquisition of unregistered
and uncertified land, and acquisition of registered land. To acquire land, a PMA company
is required to first obtain a location permit (except under certain circumstances whereby the
PMA company is exempted from the requirement). A location permit basically authorises
the PMA company to acquire the land and to obtain a land title (commonly to be completed
within three years, with the possibility of a one-year extension provided that at least 50 per
cent of the total area has been acquired). A location permit merely provides a right for the
PMA company to acquire the land; it does not, therefore, oblige the PMA company to
acquire all of the land set by the location permit, nor does it oblige the landowner to sell
his or her land to the PMA company. The maximum area of land that the PMA company is
permitted to acquire is stated in the location permit.”

Specifically for the Jakarta area, the location permit is granted for a period of six months
as of its issuance, thus the land acquisition shall be completed within that period. Should
the period end, the location permit shall expire automatically unless otherwise extended in
writing by the DKI Jakarta governor.*

Acquisition of unregistered land is more challenging than acquisition of registered land
because it is difficult for investors to run a complete and thorough background check of the
history of the land, including its history of legal ownership and environmental documents.
Acquisition of unregistered land is commonly completed through a private sale between the
landowner and the purchaser, though it should be noted that a deed of transfer signed before
a certified land-deed official (PPAT) at the location of the land is required for registration to
the relevant land office, while acquisition of registered land is commonly completed through
a deed of transfer before a PPAT at the location of the land, followed by the registration

23 Indonesia Investment Coordinating Board, ‘Statistic of Foreign Direct Investment Realisation Based on
Capital Investment Activity Report (LKPM) by Business Sector, Q4 — 2016’.

24 Outside Jakarta other regional governments may impose different or additional requirements or different
policies.

25 Regulation of the Minister of Agrarian and Spatial Planning/Head of National Land Agency No. 5 of 2015
as amended by Regulation of the Minister of Agrarian and Spatial Planning/Head of National Land Agency
No. 19 of 2017 on Location Permit.

26 Regulation of Governor of DKI Jakarta No. 209 of 2016 on the Permit and Recommendation of Spatial
Utilization (Regulation No. 209/2016).
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and recordation of the transfer with the relevant land office where the land is located. For
registered land, investors usually conduct a land check or due diligence review at the district
courts and the relevant BPN office prior to completion of the transaction, to enable them
to identify any existing disputes and encumbrances, and to review the history of transfer of

the land.

iii ~ Material building and utilisation permits
Spatial Utilisation Principle Licence (IPPR)

An IPPR (previously known as an SIPPT) is a specific permit issued by the Jakarta regional
government for the utilisation of certain space in the Jakarta area, including for the
construction of an apartment building. An IPPR, normally imposes obligations on the holder
to construct social facilities and pay a contribution to the local government.”

As a general rule, a licence or permit, including an IPPR, is an individual document
granted specifically to its holder based on the assessment made by the governmental authority.
Given its ‘individual nature’, from a regulatory perspective such a permit or licence is strictly
non-transferable and may not be used by any person other than its registered holder.”®
However, in practice, it is not uncommon that an IPPR is used by several companies with
respect to land located in the same area. From the legal perspective, ideally a new IPPR or
amendment to the existing IPPR is obtained to reflect the ‘new’ owners of the land whenever
the land is transferred. Such a case, however, raises the legal question of whether the new
owner is obliged to construct new social facilities and pay an additional contribution to the
local government; this question is particularly relevant where the previous owner has already
fulfilled all of these requirements.

Building permit (IMB)

The IMB Regulations® require all parties to obtain an IMB before constructing a building.
An IMB authorises its holder to construct, alter, expand, reduce in size or maintain a building
structure in accordance with the applicable administrative and technical requirements.* It is
stated in the text of the IMB Regulations that the IMB will be issued within 25-30 business
days of the payment of a contribution fee being made.

27 Decree of Governor DKI Jakarta No. 41 of 2001 on Receipt of Obligation Procedures for SIPPT
Holders in DKI Jakarta, and Decree of Governor of DKI Jakarta No. 139 of 1998 on the Procedures
for Application and Completion of Land Nomination and Utilization Permit for Foreign and Domestic
Investment Companies in DKI Jakarta in conjunction with Regulation of Governor of DKI Jakarta No.
209 of 2016 on the Permit and Recommendation of Spatial Utilization (Regulation No. 209/2016).

28  Article 29 of Regulation of Governor of DKI Jakarta No. 209 of 2016 on the Permit and Recommendation
of Spatial Utilisation (Regulation No. 209/2016) explicitly provides that an IPPR is not transferable.

29  Law No. 28 of 2002 on Building Structure (Law No. 28/2002) and its implementing regulation,
Government Regulation No. 36 of 2005 on the Implementing Regulation of Law No. 28 of 2002 on
Building Structure (GR No. 36/2005); Regulation of Minister of Internal Affairs No. 32 of 2010 on
Guidelines for the Issuance of Building Construction Permits (MR No. 32/2010); DKI Jakarta Regional
Government Regulation No. 7 of 2010 on Building Structure (Regulation No. 7/2010); and Regulation
of Governor of DKI Jakarta No. 128 of 2012 on Sanctions for the Implementation of Building Structure
(Governor Regulation No. 128/2012); Law No. 28/2002, GR No. 36/2005, MR No. 32/2010, Regulation
No. 7/2010, and Governor Regulation No. 128/2012 collectively, the IMB Regulations.

30 The IMB Regulations.
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In the Jakarta area, to facilitate a speedy licensing process, the Jakarta local government
now issues a ‘preliminary licence’, which serves as a temporary licence for the construction of
certain parts of the building while awaiting the actual IMB to be issued.'

Occupancy permit and certificate of ‘good function’

There are two existing regulations requiring a developer to obtain a specific permit before
operating or utilising an apartment. The Apartment Regulations® require developers to obtain
an occupancy permit and Regulation No. 7/2010 requires developers to obtain a certificate
of good function,? both issued by the DKI Jakarta government. Neither the Apartment
Regulations nor Regulation No. 7/2010 have been revoked, and, therefore, legally speaking,
both requirements are still valid. In practice, however, to the best of our knowledge, the DKI
Jakarta government seems not to implement the Apartment Regulations. An official of the
DKI Jakarta regional government has explained that the DKI Jakarta government currently
only issues the certificate of good function and not the occupancy permit.

Environmental permit

All building constructions, including condominiums, require the preparation of certain
environmental documents.*® The Indonesian Environmental Law® distinguishes several
categories of documents and permits, depending on the impact of the construction. For those
deemed to have a significant impact on the environment, the PMA company must prepare an
environmental impact analysis report (AMDAL), while for constructions deemed to have a
less significant impact on the environment, an environmental management and monitoring
efforts report (UKL/UPL) or a statement of environmental management and monitoring
undertaken (SPPL) is needed. In addition, those required to prepare an AMDAL or UKL/
UPL must also obtain an environmental licence. For condominiums, depending on their size
and location, the requirement is to obtain the approval of AMDAL or UKL/UPL, and the

environmental licence.

Requirement to construct a geneml condominium

Law No. 20 0£2011 on Condominium, and Regulation of Minister of Public Housing No. 10

0f 2012 on Implementation of Housing and Settlement Area with Balanced Occupancy (as

further amended)®” (the Condominium Regulations) requires every developer constructing

31 Article 44 of Regulation of the Governor of DKI Jakarta No. 129 of 2012.

32 Government Regulation No. 4 of 1988 on Apartments; Jakarta Regional Government Regulation No. 1
0f 1991 on Apartments in DKI Jakarta; and Governor of DKI Jakarta Decree No. 942 of 1991 on the
Implementing Regulation for Apartments in DKI Jakarta; collectively, the Apartment Regulations.

33 Article 148 of Regulation No. 7/2010.

34 Article 52 of Regulation No. 7/2010.

35 Law No. 32 of 2009 on Environmental Management and Protection (Law No. 32/2009).

36 Decree of Governor of DKI Jakarta No. 189 of 2002 on Business That Requires UKL/UPL in DKI Jakarta;
and Decree of Governor of DKI Jakarta No. 2863 of 2001 on Business That Requires AMDAL in DKI
Jakarta.

37 Regulation of Minister of Public Housing No. 07 of 2013 on the Amendment to Regulation of Minister
of Public Housing No. 10 of 2012 on Implementation of Housing and Settlement Area with Balanced
Occupancy (Minister Regulation No. 7/2013).
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a commercial condominium?® to construct also a general condominium.*” The total floor
area of the general condominium must be at least 20 per cent of the total floor area of
the commercial condominium.* This requirement significantly affects investors, and their
investments, in Indonesia. Commonly, the requirement to construct a general condominium

will be stipulated in the IPPR.

III  FOREIGN INVESTMENT

In general, the most common practice for investment in real estate business in Indonesia is
to set up a PMA company because foreign citizens and entities are not allowed to conduct
business activities directly in Indonesia. The following paragraphs highlight the general rules
on ownership of the most common land title rights in Indonesia, including the one that may
be held by a PMA company.

i Right of ownership (hak milik or freehold)

Only Indonesian citizens and certain limited Indonesian legal persons or entities may hold
the right of ownership (bak milik)."! A limited liability company (PT), including a PMA
company, is not allowed to hold a right of ownership.

ii Right to build (HGB)

An HGB may be held by Indonesian individuals and Indonesian legal entities, including a
PMA company.*?

iii ~ Right to cultivate (HGU)

An HGU may only be held by Indonesian individuals or Indonesian legal entities, including
PMA companies.®

iv  Right of management (hak pengelolaan)

A right of management (bak pengelolaan) can be granted only to the following agencies or

bodies:

a government agencies including regional governments;

6  state-owned companies;

¢ regional government-owned companies;

d  limited liability state-owned companies;

e special-authority agencies; and

f  other governmental legal entities appointed by the government.

38 A commercial condominium is defined as a condominium developed for the purpose of gaining profit,
with a value exceeding the value of a general condominium.

39 A general condominium is defined as a condominium developed for people on low incomes, the rate of the
sales value for which — for the Jakarta Selatan area, for example — is a maximum of 331.2 million rupiah
per unit or 9.2 million rupiah per square metre.

40  Article 9a, paragraph 5 of Minister Regulation No. 7/2013.

41 Article 21, paragraphs 1 and 2 of the Agrarian Law.

42 Article 36, paragraph 1, point b of the Agrarian Law.

43 Aurticle 30, paragraph 1 of the Agrarian Law.
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Some state-owned companies manage industrial estate compounds with a hak pengelolaan.
When such state-owned companies ‘sell’ hak pengelolnan land to PMA companies, the
state-owned company as the seller and the PMA company as the buyer will enter into a
cooperation agreement, by which the PMA company is granted the right to ‘use or utilise

land’ and to apply for a HGB title over the hak pengelolaan land.

v Right to use (hak pakai)

The right to use (hak pakai) may be granted over:
a state-owned land;

b hak milik; or

¢ hak pengelolaan.t

The right to use (hak pakai) is available to Indonesian citizens and Indonesian legal entities,
foreign citizens who reside in Indonesia and foreign legal entities having representation in
Indonesia, representatives of foreign countries and representatives of international institutions,
departments and non-departmental government institutions, regional government, and
religious and social institutions.”

IV STRUCTURING THE INVESTMENT

Foreign citizens and foreign companies are not allowed to conduct business activities directly
in Indonesia. Indonesian investment law requires foreign investment to be conducted through
direct capital participation in a PMA company.® Therefore, the most common practice for
investment in real estate business is to set up a joint venture project company in the form of
a PMA company in Indonesia.

General foreign investment in Indonesia is subject to certain limitations under the
Negative Investment List* (a list of the business areas that are closed to investment, including
those reserved for small and medium-sized enterprises), which is updated periodically by
the government. Based on the prevailing Negative Investment List, real estate business
(i.e., purchasing, selling, renting and operating either owned or rented real estate, as well
as land sales and operational activities in residential areas) is open to 100 per cent foreign
participation. The Indonesia Investment Coordinating Board, the government institution
authorised to supervise investment in Indonesian,”® has very broad discretionary power to
grant investment licences to PMA companies, which extends to applying unwritten policies
with respect to investments.

44 Article 41 of GR No. 40/1996.

45 Article 39 of GR No. 40/1996.

46 Article 5, paragraph 2 of Law No. 25 of 2007 on Investment (the Investment Law).

47 Presidential Regulation No. 44 of 2016 on List of Business Fields Closed and Business Fields Open with
Conditions to Investment (the Negative Investment List).

48 Article 27, paragraph 2 of the Investment Law.
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V  REAL ESTATE OWNERSHIP

i Planning

Every building must have a function and classification. The law divides function and
classification of a building into five types, namely residential function, religious function,
business function, social and cultural function, and special function.”” When planning an
apartment or condominium development, the PMA company must ensure that the function
and classification of the apartment building is in line with the zoning regulation or the city
plan guidelines.®® Amendments to the apartment function and classification can be made so
long as the new function and classification are in line with the zoning regulation or the city
plan guidelines and must be reflected in the PMA company’s IMB."!

i Tax

Any acquisition of a land title is subject to 5 per cent tax, payable by the acquirer promptly
upon the execution of the transaction (for example, in a sale and purchase of land, the
acquisition tax is payable upon the signing of the land title transfer deed before a PPAT).>
For any income received from a transfer of land or buildings, in general, the transferor is also
subject to 2.5 per cent tax of the transaction price.*® In practice, it is common that a PPAT
will consummate the transaction, but the BPN will not accept the land registration until both
acquisition tax and income tax are paid to the government.

iii ~ Finance and security

Security interests in Indonesia are limited to those prescribed by Indonesian law. For land and
buildings (including apartments), the type of security interests prescribed by law is the hak
tanggungan (often translated as ‘mortgage’). A hak ranggungan is created through the signing
of a mortgage deed in the Indonesian language before a PPAT and registration with the BPN
office’* where the land is located.

A hak tanggungan only secures debts up to the amount specified in the mortgage deed
(secured amount). The secured amount affects the PPAT fee payable by the mortgagor. The
higher the secured amount, the higher the PPAT fee (in practice, normally, a PPAT charges
0.1 per cent of the secure amount as his or her fee). Because of its significant impact, the
secured amount of a hak tanggungan often becomes a major issue in financing transactions, as
the creditor will try to push the secured amount to be as high as possible (normally between
120 per cent and 150 per cent of the total outstanding debt), while, in contrast, the debtor
will try have the secured amount fixed as low as possible.

A hak tanggungan grants a preference right to the holder® in the event of the bankruptcy
of the mortgagor, and it follows the encumbered property, notwithstanding any transfer of
the property, until the debt secured has been paid. Enforcement of a hak tanggungan must

49 Article 6, paragraph 2 of Regulation No. 7 of 2010.

50 Article 7 of Regulation No. 7/2010.

51 Article 11 of Regulation No. 7 of 2010.

52 Law No. 28 of 2009 on the Regional Taxes and Dues.

53 Government Regulation No. 34 of 2016 on Income Tax from the Income of Land and/or Building
Transfer, and Conditional Sale and Purchase Agreement of Land/or Building including its amendment.

54  Article 10, paragraph 2 and Article 13, paragraph 1 of Law No. 4 of 1996 on Mortgage (the Mortgage
Law).

55 Article 1, point 1 of the Mortgage Law.
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be done by way of a sale by public auction or private sale. In a public sale or auction, the
mortgagee is entitled to apply the proceeds of the auction towards the repayment of any
debt.® Private sale is allowed based on mutual consent between the mortgagor and mortgagee
and if by doing so the highest sale price beneficial for both parties can be achieved. A hak
tanggungan may not include a provision allowing the creditor to take possession of the

property if the debtor is in default.’”

VI LEASES OF APARTMENT PREMISES

With the exception of the lease of general (low-budget) apartments or apartments constructed
using the state or a regional budget, there are no specific requirements for lease and rent of
apartments in Jakarta. Therefore, under Indonesian law, an apartment lease is generally a
contractual matter.

It has been reported in the news that there is a trend for short-term apartment leases
(daily or monthly) in the Jakarta area, as opposed to long-term leases (yearly), which were
previously the preferred choice of most apartment lessors. One of the reasons for this is that
lessors find short-term leases more profitable as they can charge customers up to twice the
average daily price of a yearly lease.>®

Lessors normally also charge a security deposit to the customer. The amount of the
security deposit varies between apartments, depending solely on the lessor’s discretion. In
one case, a lessor charged 100 per cent of the rent (for a short-term lease) for the security
deposit.”® The security deposit is returned to the customer at the end of the lease period
should there be no damage to the premises.®

We note that, prior to March 2015, many apartment rents were charged in foreign
currency. However, in light of the recent issuance of the Indonesian central bank’s regulation
requiring all payment transactions in Indonesia to be conducted in Indonesian currency,”
effective as of March 2015 (for cash transactions) and July 2015 (for non-cash) transactions,
all apartment rents must be charged in rupiah. This recent development has had quite a
significant impact on the many property companies who receive offshore financing in US
dollars, and who were reliant on customers’ rent for their financing repayments.

VII DEVELOPMENTS IN PRACTICE

There is an ongoing trend of transit-oriented development (TOD) within the Greater
Jakarta area, which is expected to be a part of the Greater Jakarta citizens’ lifestyle within
the next several years.®* Several railway infrastructure projects are being developed within

56 Article 6 and Article 20 of the Mortgage Law.

57 Article 12 of the Mortgage Law.

58 heep://properti.bisnis.com/read/20130901/49/160025/bisnis-sewa-apartemen-haria
n-lebih-menguntungkan, published on 1 September 2013.

59 Ibid.

60 Ibid.

61 Bank Indonesia Regulation No. 17/3/PB1/2015 on the Mandatory Use of Rupiah in the Republic of
Indonesia and its Circular Letter No. 17/11/DKSP, dated 1 June 2015.

62 heep://bisnis.liputan6.com/read/3068235/12-perusahaan-inggris-minati-pengembangan-tod-di-jakarta,
published on 23 August 2017.
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the Greater Jakarta area, for instance, the Jakarta Mass Rapid Transit and Jakarta Light Rail
Transit. Development of transportation infrastructures has encouraged the development of
apartments within the surrounding areas.”® The growth of industrial area in certain area of
Greater Jakarta has also encouraged employees to rent apartment near their workplace.* In
terms of regulatory framework, BPN has recently enacted the Regulation of the Minister of
Agrarian and Spatial Planning/Head of National Land Agency No. 16 of 2017 on Guidelines
of Transit Oriented Area Development, which sets out guidelines for the central government
and regional government in determining and stipulating TOD location, and aims to ensure
that transit-oriented area will give added value and create healthy and conducive business
climate.

Furthermore, on 26 September 2016, the Minister of Agrarian and Spatial Planning/
Head of National Land Agency has issued the Minister of Agrarian and Spatial Planning/
Head of National Land Agency Regulation No. 29 of 2016 on the Procedure of Granting,
Relinquishment, or Transfer of Right of Ownership over House or Residence of Foreign
Citizen Domiciled in Indonesia. In general, the regulation provides that, subject to certain
requirements, a foreign citizen who validly possesses a stay permit (izin tinggal) may own an
apartment unit with the Right to Use over Apartment Unit (bak pakai atas satuan rumah
susun). The regulation encompasses, among other things, the types of apartment unit that
foreign citizens may own as well as the transfer and collateralisation of title over the apartment
unit, and it is expected to provide legal certainty to foreign citizen.

VIII OUTLOOK AND CONCLUSIONS

Despite growing investment in real estate in Indonesia, the complexity of the regulatory
framework, on account of the inconsistencies and unclear regulatory provisions in many
aspects of the industry, makes the real estate sector in Indonesia a rather challenging business.

The government’s attempts to boost investment in the real estate sector by giving
incentives to investors must be done in line with further improvements to the regulatory
and enforcement system, by eliminating unclear requirements and unwritten policies.
The government needs to synchronise all relevant regulations and implement strictly
uniform conduct in relation to regulatory enforcement throughout the various government
institutions, from the level of central to regional governments, to create an investment-friendly
environment for investors.

63 htep://properti.liputan6.com/read/2427696/proyek-Irt-pacu-pembangunan-apartemen-di-pinggiran-kota,
published on 3 February 2016.

64 http://properti.liputan6.com/read/3076057/bisnis-sewa-apartemen-di-cikarang-tawarkan-unt
ung-menggiurkan, published on 30 August 2017.
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